UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

Commissiorers: Jon Leibowitz, Chairman
Pamela Jones Harbour
William E. Kovadc
J. Thomas Rosh

In the Matter of
DANIEL CHAPTER ONE, DocketNo. 9329
a oorporation, and

JAMES FEIJO,
individually, and as an oficer of
Daniel Chapter One.

ORDER DENYING RESPONDENTS’ APPLICATION FOR
STAY OF MODIFIED FINAL ORDER P ENDING
PETIT ION FOR REVIEW

The Commissionssued its Opinion on Dewer 18, 2009 Opinion”) and its Modified
Final Oder (‘Order”) on Januar5, 2010 The Commission’s Order waerve on
Respondents Dadi€hapter Ong¢"D CQO”) and James Eijo (colledively “Respondenty’and
counsel byFebruay 1, 2010. Respondents’ complians requied no latethan 60 day after
serviceof the Oder; that is, byApril 2, 2010. 15 U.S.C. 8§ 45(@).

On Féruawy 25, 2010, pursuant to Rule 3.56 of the Commission’efof Pratice, 16
C.F.R. § 3.56, Respondents moveddatayof the Oder until the lateof the following (1) the
expiration of the time for filing petition for eview ofthe Orde in a United States Court of
Appeds; (2) the issuancef a final orderregardingRespondents’ petition foeview; @) the
denal of a petition for parel reheaing; (4) the denal of a petition for reheaing en bang¢or the
expiration of the time for filinguch petitions for teeaing; or (5) the daial of a pdtion for
cettiorari in the United States Suprer@eurt, or the expiration of time to file such petition.

Citdion references tothemaerias ae abb refers to the ModifiediRal Orde issued on JanuaBp, :

“‘R. Mem.” refars to Respondents’ Memaoi@dum in Support of Respondents’ Application for
Stay filed on Februay 25, 2010.



2 DCO curently sells 150 to 200 products, including foer products chienged in the



Appli cable Standard

Section 5(y of the Federnl Trade Commissin Act provide that Comnssion ceasand
desid orde's (except dvestiture orders) take effect “upon thesixtieth day after such order is
serval,” unless “stged, in whole oin part and subjédo such conditions as méy appopriate,
by ... the Commis®n” or “an appopriate ourt of appals of the United States?5 U.S.C. §
459g)(2); seealso 16 C.FR. § 356(a). A party seking a stay mug first goply for such relief to
the Commis®n, 15 U.S.C. 8 45(2)(A), (B)(ii)). Pursuant to Rule 3.56(of the Commission’s
Rules of Practicean appliciion for a staymust address thelfowing four fectors: (1) the
likelihood o the gpplicant’s siccess a gopedl; (2) whether the gpplicant will sufer irreparable
harm if astayis not grated; (3) the dgreeof injury to other paies if a stays granted; and4)
why thestay is in the public interest. 16 C.FER. 8 356(c); see, ., In theMatter of Toys “R” Us,
Inc., 126 F.T.C. 695, 696 (1998We consider thedadors below.

Analysis

1. Likelihood of Respondents’ Suess on Appda

Respondents correctly nate tha in assessng thelikelihood of ther success o the merits
on appek the Commssion need not “lmbor doubt about its deston in order to gant the stay
In the Matter of California Dental Ass'11996 FTC EXIS 277, at *10 (May2, 1996).
Respondents dso correctly stae they may saisfy the“*merits’ factor if thar asgument on & least
one claim is ‘subgantia’ — 2 long as the other three factors weigh in thar favor.” R. Mem. & 1
(citations omited). Finally, if the equitiesdeadedy tip in favor of the Regponderts it is erough
that they'raise questions sufficientlyerious and substantial to constituter ‘Ggound for
litigation.” R. Mem. at 1-2qjtations omiteéd). Respondents arguments however, maely
disageewith the Opinion of the Commigssn and r&se no serious or substantial gtiens on the
merits; disageanent does not establish a likelihood of |gscon ap.

a. Jurisdiction
Respondentsargue tha the Commission does rot have jurisdiction because DCO is a

corporation le operating under the laws of Wasington, and as suich is dedicated tordigious,
nonprofit pureosefKREpitations omitt



jurisdictional argments). As we staté in North Texas Speialty PhysiciansDocke No. 9312
(Jan. 20, 2006), meretgpatingarguments the Comnsson rejeted bebre dos not provide
the Conmission with “suficient reasan to question its prior decision or any of thebases for it,
and Respondent[s’] renelna its legd arg

¥ The Commission’s factual findisgnust be a@pted if thg aresupported byelevant
evidene suffcient so that a @sonablenind might ageewith the conclusionsFTC v. Ind.
Fed’'n of Dentists 476 U.S. 447, 454 (1986pe also Section 5(cpf the Ad, 15 U.S.C. 8§ 45(c),
which provide that “(t)hefindings of the Commissin as to the fas, if supported bgvidene,
shell be conclusive” uponreview in the Cout of Appedls.
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Respondents mayot like the castaw, theycannot dispute thabarts continue to hold the ET
may show arespondent made deceptive claimsiif it did not have areasanable basisfor thar
advetisements. Appiyng tha standard in the mattéefoe us now ad afte reviewing the
evidence, the Administrative Law Judye (“ALJ”) and the Commission found Respondentsdid
not possess argdequte substantiation for their bkh-rdated eficacy claims.

Respondents ass$¢he ALJ and the Commissionisapplied the FC Guide Dietary
Sipplements An Adwvertising Guide for Industry, (“Guide”) contendinghat the AlJ and the
Commssion applied the Guides a fixed rule of lawathe than aflexible standed. The
standards flexibility, howeve, lies in its tailoring the levef substantiation requideto the
naure of theproduc claims at issue. Here, Respondents claimed that the Chdlenged Pioduds
could prevent, treg or curecaner, inhibit tumors, or ameliota the advise dfects of raliation
and chenotherapy As the Guide itself nose such claims abouffieacy typically should be
supported with competé and réable scientific @idence SeeGuide at 9. &rther, ase lav
supports holding the Respomdg to a competenhd reliablescientific standal for the eficacy
claims theymade. SeeFTC v. NaturalSolution, Inc, No. CV 06-6112-JFW,2007 U.S. Dist.
LEXIS 60783, a *11-12 (C.D. Cd. Aug. 7, 2007); Nat'| Urological Group 645 F. Supp. 2d at
1189; Direct MKg., 569 F. Sypp. 2d & 300, 303; FTC v. QT, Inc.448 F. Supp. 2d 908, 961
(N.D. lll. 2006),aff'd, 512 F. 3d 8587" Cir. 2008). FinHy, the ALJand the Commission relied
on expert testimory to determine what competent and reliable saentific evidence would
adeguately subgantiate Respondents claims.

C. First Amendment Arguments

Respondents ang the Commission’s Opinion and Ordgrconstitutionallydeprives
them of fee &erdse of rdigion and feedom of spedt, denies Respondts’ liberty and
propety without due procss, and eoneouslydismis&d their Religpus Fredom Restoration
Act Claim. Respondents’ guments aravithout merit.

The evidenceestablished the pnary purpose ad effect ofthe speeh at issue hre —
Respondents representationsredating to the Chdlenged Pioduds —was tosdl thoseproduds,
not to sdicit charitable contributions Op. a 13 Swch commercial speech is accorded less
protedion than other constitutionallyroted¢ed forms of spech. See Central Hudson Gas &
Elec. Corp. v. Pub. Serv. Comm'n of N.Y,, 447 U.S. 557, 562-63 (1980). Specificaly,
misleading or deceptive commercial speech is aforded no protection under the First
Amendment.See, ., Cent. Hudsgr47 U.S. 57; Edenfield v. Fanes07 U.S. 761 (1993);
andGreater New Orleans Broad. Ass’nWnited Statess27 U.S. 173 (199)



Rosh in 2008* and Conmmissioner Harbour's setements during oral argument. Respondents
reliane onCinderella Career & Finishing Shools, Inc. v. FTC, 425 F.2d 5830.C. Cir. 1970)
is misphcel. In that casgthe cournoted that the statementéied on to show prejudgent
were madewhile the appal was pading bdéore the Commisi®n; here Commissioner Rosch
made thesgenenl statements about‘bogus caner aure” swee as onlya small part o& lager
speeb on self-equlation. Comnssioner Rosch delivedethis speechlianost a full yearbefore
Respondents haden filed thér appel in this case, Bere evidene wa enterd in the matter,
and bebre theALJ issued histitial Decision (Augist 2009). Fuher, if Respond#s had
wanted to disqualify

* J Thomas Rosclgdf-Regulation And Cansumer Protection: A Candement To
Fedeal Law Enforcemat, befoe the 2008 Ni@onal AdvertisingDivision Annual Confenece, &
16-17 (Sept. 23, 2008).



the FTC Act, which provide the Commision with the authorityo fashion an ater lequiring
respondets to ceasand desist from sicacts ad pratices. FTC v. Nat'l Lead Co, 352 U.S.
419, 428 (1957). Th€ommasion took grat cae in issuinghe Orde in this matter and making
it clearthat the letter infaning mnsumers of the FC’s Opinion and Ordeplainly state it is the
FTC’s Oder tha requires Respondents to transmit the information. Th#e®dos not require
that Respondents prafgto ageewith the FTC or theRespondents modiffeir rdigious
ministry in anyway.

2. Irreparable Injury

Respondentsarguetha ¢

> We acept Respondents Declarations stbmitted for the purposes o supporting ther
irrepaableharm agument, but do not find thegresufficient to meet their buraeof showing
irreparable injury.



PU.C,475U.S. 1, 19 (1986)). Thempellinginterest hez is protec



potential harm to Respondentsrir denyng therequet for a stay We find that DCO and James
Fajo have not met their burddor showinga stayof the Modified fnal Orde pendingjudicial
review is waranted. Acordindy,

IT IS ORDERED THAT the Respondents’ Applitan for Stayof Modified Fnal
Order Pending Judidal Review is DENIED.

By the Commis®n.
Donald S. Clark

Secreary
ISSUED: March 22, 2010



