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UNITED STATESOF AMERICA
BEFORE FEDERAL TRADE COMMISSION

COMMISSIONERS: Jon Lebowitz, Chairman
Pamela Jones Har bour
William E. Kovacic
J. Thomas Rosch

Inthe Matter of

DANAHER CORPORATION, Docket No. C-4283

a cor poration;
and

MDSINC.,
a cor poration.
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DECISION AND ORDER
[Public Record Version]

The Federal Trade Commission (“Commission”), having initiated an investigation of the
proposed acquisition by Respondent Danaher Corporation (“Danaher”) of certain assets and
voting securities of Respondent MDS Inc. (“MDS"), and Respondents having been furnished
thereafter with a copy of adraft of Complaint that the Bureau of Competition proposed to
present to the Commission for its consideration and that, if issued by the Commission, would
charge Respondents with violations of Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18,
and Section 5 of the Federal Trade Commission Act, as amended, 15 U.S.C. § 45; and

Respondents, their attorneys, and counsel for the Commission having thereafter executed
an Agreement Containing Consent Orders (“Consent Agreement”), containing an admission by
Respondents of all the jurisdictional facts set forth in the aforesaid draft of Complaint, a
statement that the signing of said Consent Agreement is for settlement purposes only and does
not constitute an admission by Respondents that the law has been violated as alleged in such
Complaint, or that the facts as alleged in such Complaint, other than jurisdictional facts, aretrue,
and waivers and other provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and having determined that it
had reason to believe that Respondents have violated the said Acts, and that a Complaint should
issue stating its charges in that respect, and having thereupon issued its Complaint and an Order
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to Maintain Assets, and having accepted the executed Consent Agreement and placed such
Consent Agreement on the public record for a period of thirty (30) days for the receipt and
consideration of public comments, and having duly considered the comment received from an
interested party, now in further conformity with the procedure described in Commission Rule
2.34, 16 C.F.R. § 2.34, the Commission hereby makes the following jurisdictional findings and
issues the following Decision and Order ("Order"):

1. Respondent Danaher is a corporation organized, existing and doing business
under and by virtue of the laws of the State of Delaware, with its headquarters
address at 2099 Pennsylvania Avenue, N.W., 12" Floor, Washington, DC 20006.

2. Respondent MDS Inc. is a corporation organized, existing and doing business
under and by virtue of the laws of Canada, with its headquarters address at 2810
Matheson Blvd., Suite 500, Mississauga, Ontario L4W4V9, Canada, and the
offices of its United States subsidiary, MDS Analytical Technologies (US) Inc. at
1311 Orleans Drive, Sunnyvale, CA 94089-1136.

3. The Commission has jurisdiction of the subject matter of this proceeding and of
Respondents, and the proceeding is in the public interest.

ORDER
l.
IT ISORDERED that, as used in the Order, the following definitions shall apply:

A. “Danaher” means Danaher Corporation, its directors, officers, employees, agents,
representatives, successors, and assigns, and its joint ventures, subsidiaries, divisions,
groups and affiliates in each case controlled by Danaher and the respective directors,
officers, employees, agents, representatives, successors, and assigns of each.

B. “MDS’ means MDS Inc., its directors, officers, employees, agents, representatives,
successors, and assigns; and its joint ventures, subsidiaries, divisions, groups and affiliates
in each case controlled by MDS, and the respective directors, officers, employees, agents,
representatives, successors, and assigns of each.

C. “Respondents” means Danaher and MDS, individually and collectively.

D. “Commission” means the Federal Trade Commission.

E. “Acquirer” meansthe following:

1. an Entity specified by namein this Order to acquire particular assets or rights that
Respondents are required to assign, grant, license, divest, transfer, deliver, or otherwise
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accomplish the requirements of this Order in connection with the Commission’s
determination to make this Order final; or

2. an Entity approved by the Commission to acquire particular assets or rights that
Respondents are required to assign, grant, license, divest, transfer, deliver, or otherwise
convey pursuant to this Order.

. “Acquisition” means the acquisition contemplated by the Stock and Asset Purchase
Agreement by and among MDS Inc., MDS Life Sciences (Singapore) Pte. Ltd., the Other
Asset Sellers, MDS (US) Inc., the Other Stock Sellers, and Laboratories MDS Quebec Ltée,
and DH Technologies Development Pte Ltd., and Danaher Corporation, dated as of
September 2, 2009 (“ Stock and Asset Purchase Agreement”).

. “Agency(ies)” means any government regulatory authority or authorities in the world
responsible for granting approval(s), clearance(s), qualification(s), license(s), or permit(s)
for any aspect of the Research and Devel opment, manufacture, marketing, distribution, or
sdle of Laser Microdissection Products.

. “Arcturus Life Sciences Business’ means Respondent MDS' s business of Research and
Devel opment, marketing, promotion, and sale of Laser Microdissection Products acquired
from Arcturus Bioscience, Inc. pursuant to the Asset Purchase Agreement by and between
Arcturus Bioscience, Inc. and Molecular Devices Corporation dated as of April 3, 2006, as
that business has been Researched and Devel oped and/or improved by Respondent MDS.
The term “Arcturus Life Sciences Business’ shall include al improvementsto Laser
Microdissection Products and any product directly related to the foregoing that isin
Research and Development prior to or as of the Closing Date.

. “Arcturus Life Sciences Business Assets’ means all of Respondent MDS srights, title and
interest in and to all assets throughout the World used in, and/or developed for usein, the
Arcturus Life Sciences Business to the extent legally transferable, including, without
limitation, the Research and Devel opment, manufacture, distribution, marketing, and sale of
Laser Microdissection Products, including, without limitation:

1. al Product Intellectual Property;

2. al Freedom to Operate Searches,

3. al Product Approvals,

4. al Manufacturing Technology;

5. al Marketing Materids,
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. dl Website(s) including, without limitation, those Domain Names and accounts listed in

Appendix B to this Order entitled “ Arcturus Life Sciences Business Trademarks, Trade
Names, Product Names, Domain Names, Accounts;”

. adl Research and Development Records,

. a the Acquirer’ s option, all Product Assumed Contracts (copies to be provided to the

Acquirer on or before the Closing Date);

. alisgt of al customers and targeted customers for the Arcturus Life Sciences Business

and the net sales (in units and dollars) of the Laser Microdissection Products, and other
products (including reagents) to such customers on either an annual, quarterly, or
monthly basis;

at the Acquirer’s option and to the extent approved by the Commission in the relevant
Remedial Agreement, al inventory in existence as of the Closing Date, including, but
not limited to, raw materials, supplies, operating materials, packaging materials, work-
in-process, finished goods and merchandise, and other items of inventory used in, or
produced or acquired for use in, the Arcturus Life Sciences Business;

11TD(d 0)Tj15.0000 0.00p 0.000001r



Respondents provide the Acquirer with the above-described information without
requiring Respondents compl etely to divest themselves of information that, in
content, also relates to Retained Product(s).

J. “Arcturus Life Sciences Business Divestiture Agreement(s)” means the Asset Purchase
Agreement by and between Danaher Corporation and Life Technologies Corporation dated
as of January 12, 2010,and all amendments, exhibits, attachments, agreements, and
schedul es thereto.

K. *Arcturus Life Sciences Business Releasee(s)” means the Acquirer or any Entity controlled
by or under common control with such Acquirer, or any licensees, sublicensees,
manufacturers, suppliers, distributors, and customers of such Acquirer, or of such Acquirer-
affiliated Entities.

L. “ArcturusLife Sciences Business Licenses’ means al of the following related to Laser
Microdissection Products:

1. aperpetud, non-exclusive, fully paid-up and royalty-free license(s) with rightsto
sublicense to all Product Licensed Intellectual Property and all Manufacturing
Technology rela



N. “Confidential Business Information” means all information owned by, or in the possession
or control of, Respondents that is not in the public domain and that is directly related to the
Arcturus Life Sciences Business;

provided however, that the restrictions contained in this Order regarding the use,
conveyance, provision, or disclosure of “Confidential Business Information” shall not
apply to the following:

1. information that subsequently falls within the public domain through no violation of this
Order or breach of confidentiality or non-disclosure agreement with respect to such
information by Respondents,

2. information related to the Arcturus Life Sciences Business that Respondent Danaher can
demonstrate it obtained without the assistance of Respondent MDS prior to the
Acquisition;

3. information that is required by Law to be disclosed;
4. information that does not directly relate to the Arcturus Life Sciences Business; or
5. ybadt2Ea0 relafhf) B MREgarh 08I B s general business strategies or practices
relating to Research and Devel opment, manufacture, marketing or sales of products that
do not discuss with particularity the Laser Microdissection Products.
The term “ Confidential Business Information” does not include information that is

protected by the attorney work product, attorney-client, joint defense or other privilege
prepared in connection with the Acquisition and relating to any Us(@aiiesigi2& 0siesd QDEENDGS with thC






e. themost recent bonus paid, aggregate annual compensation for Respondents’ last
fiscal year and current target or guaranteed bonus, if any;

f. employment status (i.e., active or on leave or disability; full-time or part-time); and

g. any other material terms and conditions of employment in regard to such employee
that are not otherwise generally available to similarly situated employees; and

3. at the Acquirer’s option or the Proposed Acquirer’s option (as applicable), copies of al
employee benefit plans and summary plan descriptions (if any) applicable to the relevant
employees.

V. “Entity(ies)” means any individual, partnership, joint venture, firm, corporation, association,
trust, unincorporated organization, joint venture, or other business or Government Entity,
and any subsidiaries, divisions, groups or affiliates thereof.

W. “Freedom to Operate Searches’ means al studies, analyses, reports and legal opinions that
were prepared for the purposes of identifying, evaluating or anayzing potential patent
barriers to the commercialization of the Laser Microdissection Products and technologies
directly related to Laser Microdissection Products.

X. “Genera Manufacturing Know-How” means all know-how used to manufacture a Laser
Microdissection Product that is not specialized or proprietary to such products.

Y. “Government Entity” means any Federal, state, local or non-U.S. government, or any court,
legislature, government agency, or government commission, or any judicia or regulatory
authority of any government.

Z. “Interim Monitor” means any monitor appointed pursuant to Paragraph IV of this Order or
Paragraph 111 of the related Order to Maintain Assets.

AA. “Laser Microdissection Product(s)” means the following products of Respondent MDS:

1. all laser capture microdissection (“LCM”) instruments and Software used in or
Developed or in Research and Development for usein LCM instruments,

2. all reagents, disposable products and accessories used in connection with the LCM
instruments, including reagents for nucleic acid isolation, amplification, detection and
expression analysis, and micro-products for low volume capture, extraction and
purification of biological molecules;

3. al standalone products comprising any of the foregoing; and



BB.

CC.

DD.

EE.

FF.

4. dl previous and future versions, trandlations, modifications, enhancements,
improvements, upgrades, accessories, follow-ons or outgrowths from or to any of the
foregoing products that are currently in Research and Devel opment.

The term “Laser Microdissection Products’ shall include, without limitation, the
following products: Veritas™ XT Microdissection System; Veritas™ Microdissection
Systems; PixCell®; Il e LCM System; CapSure® LCM Caps; Paradise® Reagent System;
Paradise® Whole Transcript RT Reagent System; RiboAmp® RNA Amplification Kit;
RiboAmp® OA RNA Amplification Kit, RiboAmp® OA 1 Round RNA Amplification
Kit, RiboAmp® HS RNA Amplification Kit; PicoPure® RNA Isolation Kit, PicoPure®
DNA Extraction Kit; HistoGene® LCM Immunofluorescence Staining Kit; HistoGene®
LCM Frozen Section Staining Kit; CapSure® HS LCM Caps; CapSure® Micro LCM
Caps; ExtracSure™ Sample Extraction Products, Miracol ™ Purification Columns;
PrepStrip™ Tissue Preparation Strips and AutoPix® Microdissection System; and all
improvements, variations or line extensions of the above-listed products that were
Developed, marketed or sold on or before the Closing Date.

“Laser Microdissection Product Core Employees’ means the Marketing and Business
Devel opment Employees, Manufacturing Employees, Research and Devel opment
Employees, and the Sales Employees.

“Laser Microdissection Production Assets’ means all assets used in the manufacture of
Laser Microdissection Products including, without limitation, al of the following:
Manufacturing Equipment; other equipment; machinery; tools; spare parts; personal
property; furniture; fixtures; supplies associated with each particular facility; and other
tangible property, owned, leased, or operated by or on behalf of MDS, except for non-
specialized refrigerators, tools, and work benches used in the manufacture of any Retained
Product.

“Law” means al laws, statutes, rules, regulations, ordinances, and other pronouncements by
any Government Entity having the effect of law.

“Life Technologies” means: Life Technologies Corporation a corporation organized,
existing and doing business under and by virtue of the laws of the State of Delaware, with
its headquarters address at 5791 Van Allen Way, Carlsbad, California 92008.

“Manufacturing Employees’” means all salaried employees of Respondent MDS who have
directly participated in the planning, design, implementation or operational management of
the Manufacturing Technology of the Laser Microdissection Products (irrespective of the
portion of working time involved unless such participation consisted solely of oversight of
legal, accounting, tax or financial compliance) within the three (3) year period immediately
prior to the Closing Date. The term “Manufacturing Employees’ shall include all
individuals listed in Non-Public Appendix C



GG. “Manufacturing Equipment” means all fixtures, equipment (including, without limitation

HH.

technical equipment and computers), and machinery that is or has been used at any time
since April 3, 2006, in the Research and Development, or manufacture of a Laser
Microdissection Product and that is suitable for use in the Research and Development, or
manufacture of a Laser Microdissection Product as of the Effective Date.

“Manufacturing Technology” means all technology, trade secrets, know-how, and
proprietary information (whether patented, patentable or otherwise) related to the
manufacture of the Laser Microdissection Products, including, but not limited to, the
following: al product specifications, processes, product designs, plans, trade secrets, ideas,
concepts, manufacturing, engineering, and other manuals and drawings, standard operating
procedures, flow diagrams, safety, quality assurance, quality control, research records,
compositions, annual product reviews, regulatory communications, control history, current
and historical information associated with compliance with Agency regulations, and
labeling and all other information related to the manufacturing process, and supplier lists;
tabulations, descriptions and specifications of, al raw materials inputs, and components
related to the Laser Microdissection Products.
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MM.

NN.

O0.

PP.

“Ownership Interest” means any and al rights, title, and interest, present or contingent, of
the Respondent(s) to hold any voting or nonvoting stock, share capital, equity, assets or
other interests or beneficial ownership in a specified Entity or specified asset(s).

“Patents” means all patents, patent applications, including provisional patent applications,
invention disclosures, certificates of invention and applications for certificates of invention
and statutory invention registrations, in each case existing as of the Closing Date (except
where this Order specifies adifferent time), and includes al reissues, additions, divisions,
continuations, continuations-in-part, supplementary protection certificates, extensions and
reexaminations thereof, all inventions disclosed therein, and al rights therein provided by
international treaties and conventions, related to any product of or owned by Respondents as
of the Closing Date (except where this Order specifies a different time).

“Product Approval(s)” means any approvals, registrations, permits, licenses, consents,
authorizations, and other approvals, and pending applications and requests thereof, required
by applicable Agencies related to the Research and Devel opment, manufacture, distribution,
finishing, packaging, marketing, sale, storage or transport of Laser Microdissection
Products.

“Product Assumed Contracts’ means all of the following contracts or agreements (copies of
each such contract to be provided to the Acquirer on or before the relevant Closing Date and
segregated in amanner that clearly identifies the purpose(s) of each such contract):

1. that make specific reference to the Laser Microdissection Products and pursuant to
which any Third Party purchases, or has the option to purchase, the Laser
Microdissection Products from Respondent MDS;

2. pursuant to which Respondent MDS purchases raw materials, inputs, components,
software, or other necessary parts or had planned to purchase the raw material(s), inputs,
components, software or other necessary parts from any Third Party for usein
connection with the manufacture of the Laser Microdissection Products;

3. relating to any experiments or scientific studies involving the Laser Microdissection
Products,

4. with universities or other research institutions for the use of the Laser Microdissection
Products in scientific research;

5. relating to the particularized marketing of the Laser Microdissection Products or
educational matters relating solely to the Laser Microdissection Products,

6. pursuant to which a Third Party manufactures or packages the Laser Microdissection
Products on behalf of Respondent MDS;
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enondents

10.

11.

12.

pursuant to which a Third Party provides the Manufacturing Technology related to the
Laser Microdissection Products to Respondent MDS;

pursuant to which a Third Party is licensed by Respondent MDS to use the
Manufacturing Technology;

constituting confidentiality agreements involving the Laser Microdissection Products;

involving any royalty, licensing, or similar arrangement for the Laser Microdissection
Products,

pursuant to which a Third Party provides any specialized services necessary for the
Research and Devel opment, manufacture or distribution of the Laser Microdissection
Products to Respondent MDS including, but not limited to, consultation arrangements;
and

pursuant to which any Third Party collaborates with Respondent MDS in the
performance of Research and Development, marketing, distribution or selling of the
Laser Microdissection Products or the Laser Microdissection Products business;

provided, however, that where any such contract or agreement also relates to a Retained
Product(s), Respondent(s) shall assign the Acquirer all such rights under the contract or
agreement as are related to the Laser Microdissection Products, but concurrently may
retain similar rights for the purposes of the Retained Product(s).

QQ. “Product Intellectual Property” means all of the following related to the Laser
Microdissection Products (other than Product Licensed Intellectual Property):

1

All Patents listed in Appendix A to this Order entitled “ Arcturus Life Sciences Business
Patents’ and all reissues, additions, divisions, continuations, continuations-in-part,
supplementary protection certificates, extensions and reexaminations thereof;

. All Patents not listed in Appendix A that are drawn to Laser Microdissection Products

the practice of which would infringe one or more claims of Patents owned or controlled
by Respondent(s);

. Assignment of al rights granted to Respondent(s) under Patents owned by Third Parties;
. Copyrights;
. Software;

. Trademarks, including without lim
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7. Trade Dress;

8. trade secrets, know-how, utility models, design rights, techniques, data, inventions,
practices, recipes, raw material specifications, process descriptions, quality control
methods in process and in final Laser Microdissection Products, protocols, methods and
other confidential or proprietary technical, business, Research and Development and
other information, and all rightsin any jurisdiction to limit the use or disclosure thereof,
other than Product Licensed Intellectual Property;

9. rightsto obtain and file for patents, trademarks, and copyrights and registrations thereof;
and

10. rightsto sue and recover damages or obtain injunctive relief for infringement, dilution,
misappropriation, violation or breach of any of the foregoing;

provided, however, “Product Intellectual Property” does not include the corporate
names or corporate trade dress of “Danaher” or “MDS’, or the corporate names or
corporate trade dress of any other corporations or companies owned or controlled by
Respondents (other than “ Arcturus’, “ Arcturus Bioscience” or “Arcturus
Engineering”) or the related logos thereof;

provided further, however, Product Intellectual Property shall include all customer
specific product specifications for Laser Microdissection Products, licenses from
customers related to the manufacture of Laser Microdissection Products for that
specific customer, and all customer-specific proprietary and/or trade secret
information related to Laser Microdissection Products;

provided further, however, that for any Product Intellectual Property that isthe
subject of alicense from a Third Party to the Respondents, the scope of the rights
granted hereunder shall only be required to be equal to the scope of the rights granted
by the Third Party to the Respondents.
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for aRetained Product(s) that has been marketed or sold on an extensive basis by
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granted, licensed, divested, transferred, delivered, or otherwise conveyed, and that has
been approved by the Commission to accomplish the requirements of this Order; and/or

4. any agreement between Respondents and a Third Party to effect the assignment of assets
or rights of Respondents related to a Laser Microdissection Product to the benefit of an
Acquirer that has been approved by the Commission to accomplish the requirements of
this Order, including al amendments, exhibits, attachments, agreements, and schedules
thereto.

UU. “Research and Development” means all research and devel opment activities, including,
without limitation, the following: test method development; stability testing; toxicology;

formulation, including without limitation, customized formulation for a particular
customer(s); process devel opmenti(tidi@gbaRd00 0.0000 TD(ev)T,ta600 0.0000 TD(en)Tj11.0000 0.0000 TD(L
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XX.

YY.

Z7.

5. Agency-approved product labeling related to the Laser Microdissection Products;

6. currently-used product usage instructions, including, without limitation, owner manuals
related to the Laser Microdissection Products;

7. Agency-approved circulars and information related to the Laser Microdissection
Products;

8. reports relating to the protection of human safety and health related to the manufacture
or use of the Laser Microdissection Products;

9. reports relating to the protection of the environment related to the manufacture or use of
the Laser Microdissection Products;

10. summary of product complaints from customers related to the Laser Microdissection
Products; and

11. product recall reports filed with any Agency related to the Laser Microdissection
Products.

“Retained Product” means any product(s) that is not subject to divestiture pursuant to this
Order.

“Sales Employees’ means al employees of Respondent MDS who directly have
participated (irrespective of the portion of working time involved) in the marketing or
promotion of the Laser Microdissection Products directly to customers within the three (3)
year period immediately prior to the Closing Date. The term * Sales Employees’ shall
include employees trained to perform such sales activity for a Laser Microdissection
Product within the three (3) year period immediately prior to the Closing Date and all
individuals listed in Non-Public Appendix C to this Order identified as Sales Employees.

“ Software” means computer programs related to the Laser Microdissection Products,
including al software implementations of algorithms, models, and methodol ogies whether
in Source Code or object code form, databases and compilations, including any and al data
and collections of data, all documentation, including user manuals and training materials,
related to any
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BBB.

CCC.

DDD.

EEE.

FFF.

“Supply Cost” means a cost not to exceed the manufacturer’s average direct per unit cost in
United States dollars of manufacturing the Laser Microdissection Products, or raw material
or ingredients related to a Laser Microdissection Product, for the twelve (12) month period
immediately preceding the Effective Date. “Supply Cost” shall exclude any intracompany
business transfer profit; provided, however, that in each instance where: (1) an agreement to
Contract Manufacture is specifically referenced and attached to this Order, and (2) such
agreement becomes a Remedial Agreement for a Laser Microdissection Product, “ Supply
Cost” means the cost as specified in such Remedial Agreement for that Laser
Microdissection Product.

“Third Party(ies)” means any Entity other than the Respondents or the Acquirer.

“Trade Dress’ means the current trade dress of the Laser Microdissection Products,
including, without limitation, product packaging, and the lettering of the product trade name
or brand name.

“Trademark(s)” means al proprietary names or designations, trademarks (whether
registered or unregistered), service marks (whether registered or unregistered), trade names,
product names, and brand names, including registrations and applications for registration
therefor (and all renewals, modifications, and extensions thereof) and all common law
rights, and the goodwill symbolized thereby and associated therewith, for the Arcturus Life
Sciences Business that are owned by Respondent MDS and that were used in or areused in
the Arcturus Life Sciences Business, or that prior to the Closing Date were being evaluated
by Respondent MDS for use in the Arcturus Life Sciences Business.

“Website” means the content of the Website(s) located at the Domain Names, the Domain
Names, and al copyrightsin such Website(s), to the extent owned by Respondents;
provided, however, “Website” shall not include the following: (1) content owned by Third
Parties and other intellectual property not owned by Respondents that are incorporated in
such Website(s), such as stock photographs used in the Website(s), except to the extent that
Respondents can convey their rights, if any, therein; or (2) content unrelated to the
product(s).

.
IT ISFURTHER ORDERED that:

Not later than ten (10) days after the Order Date, Respondents shall divest the Arcturus Life
Sciences Business Assets and grant the Arcturus Life Sciences Business Licenses,
absolutely and in good faith, to Life Technologies pursuant to, and in accordance with, the
Arcturus Life Sciences Business Divestiture Agreement(s) (which agreements shall not limit
or contradict, or be construed to limit or contradict, the terms of this Order, it being
understood that this Order shall not be construed to reduce any rights or benefits of Life
Technologies or to reduce any obligations of Respondents under such agreements), and each
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such agreement, if it becomes a Remedial Agreement related to the Arcturus Life Sciences
Business Assets, respectively, isincorporated by reference into this Order and made a part
hereof;

provided, however, that if Respondents have divested the Arcturus Life Sciences
Business Assets and granted the Arcturus Life Sciences Business Licensesto Life
Technologies prior to the Order Date, and if, at the time the Commission determines to
make this Order final, the Commission notifies Respondents that Life Technologiesis not
an acceptable purchaser of the Arcturus Life Sciences Business Assets then Respondents
shall immediately rescind the transaction with Life Technologies, in whole or in part, as
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Acquirer and the Interim Monitor (if any has been appointed) for the purposes of
effecting such transfer;

2. prepare technology transfer protocols and transfer acceptance criteriafor both the
processes and analytical methods related to the Laser Microdissection Products, such
protocols and acceptance criteria to be subject to the approval of the Acquirer;

3. prepare and implement a detailed technological transfer plan that contains, inter alia,
the transfer of all relevant information, all appropriate documentation, all other
materials, and projected time lines for the delivery of all Manufacturing Technology to
the Acquirer; and

4. for aperiod of two (2) years from the Closing Date, upon reasonable written notice and
request from the Acquirer to Respondents, provide in atimely manner, at no greater than
Direct Cost, assistance and advice to enable the Acquirer (or the Designee of the
Acquirer) to:

a. manufacture the Laser Microdissection Products in the same quality achieved by
Respondent MDS;

b. obtain any Product Approvals necessary for the Acquirer to manufacture, sell,
market or distribute the Laser Microdissection Products; and

C. receive, integrate, and use such Manufacturing Technol ogy.
D. Respondents shall:

1. upon reasonable written notice and request from the Acquirer to Respondents,
Respondents shall Contract Manufacture and deliver to the Acquirer, in atimely manner
and under reasonable terms and conditions, a supply of each of the Contract
Manufacture Products at Respondents Supply Cost, for a period of time sufficient to
allow the Acquirer (or the Designee of the Acquirer) to:

a. obtain all of the relevant Product Approvals necessary to manufacture the Contract
Manufacture Products independently of Respondents; and

b. secure sources of supply of the ingredients, inputs and components for the Contract
Manufacture Products from Entities other than Respondents,

2. make representations and warranties to the Acquirer that the Contract Manufacture
Product(s) supplied through Contract Manufacture pursuant to a Remedial Agreement
meet the specifications of the relevant customers,

3. for the Contra
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claims, actions, demands, liabilities, expenses or losses alleged to result from the failure
of the product(s) supplied to the Acquirer pursuant to a Remedial Agreement by
Respondents to meet customer specifications. This obligation may be made contingent
upon the Acquirer giving Respondents prompt, adequate notice of such claim and
cooperating fully in the defense of such claim. The Remedial Agreement shall be
consistent with the obligations assumed by Respondents under this Order; provided,
however, that Respondents may reserve the right to control the defense of any such
litigation, including the right to settle the litigation, so long as such settlement is
consistent with Respondents’ responsibilities to supply the Contract Manufacture
Products in the manner required by this Order; provided further, that this obligation
shall not require Respondents to be liable for any negligent act or omission of the
Acquirer or for any representations and warranties, express or implied, made by the
Acquirer that exceed the representations and warranties made by Respondents to the
Acquirer;

. for the Contract Manufacture Products supplied by Respondents, make representations
and warranties to the Acquirer that Respondents shall hold harmless and indemnify the
Acquirer for any liabilities or loss of profits resulting from the failure by Respondentsto
deliver