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UNITED STATESOF AMERICA
BEFORE FEDERAL TRADE COMMISSION

COMMISSIONERS: Jon Leibowitz, Chairman
William E. Kovacic
J. Thomas Rosch
Edith Ramirez
JulieBrill

Inthe Matter of

PILOT CORPORATION,
a cor poration,

PROPELLER CORP.,
a cor por ation, Docket No. C-
and

FLYING JINC.,
a cor poration.
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DECISION AND ORDER
[Public Record Version]

The Federal Trade Commission (“Commission”), having initiated an investigation of the
proposed acquisition by Pilot Corporation (“Pilot”) and Propeller Corp. (“Propeller”), of certain
Flying JInc. (“Flying J') (collectively, “Respondents’) assets, stock,



The Commission having thereafter considered the matter and having determined that it
had reason to believe that Respondents



TCH LLC), and the respective directors, officers, employees, agents, representatives,
predecessors, successors, and assigns of each.

. “Respondent(s)” means Pilot, Propeller, and Flying J, individually and collectively.
. “Commission” means the Federal Trade Commission.

. “Acquirer(s)” meansthe following:

1. Love's; or

2. aPerson approved by the Commission to acquire particular assets or rights that
Respondents are required to assign, grant, license, divest, transfer, deliver, or otherwise
convey pursuant to this Order.

. “Acquisition” means the acquisition of the Flying J Assets by Pilot and Propeller as
contemplated by the Acquisition Agreements.

. “Acquisition Agreements’ means:

1. Contribution Agreement by and among Pilot Travel Centers LLC, Flying JInc., and
Pacific Sunstone Inc., dated December 18, 2009, and all attachments, amendments,
exhibits, and schedules related thereto; and

2. Purchase Agreement by and among Pilot Travel Centers LLC, Douglas Oil Company of
California, Kayo Oil Company, and ConocoPhillips Company, dated December 18,
2009, and al attachments, amendments, exhibits, and schedules related thereto.

. “Acquisition Date” means the date on which the Acquisition occurs pursuant to the
Acquisition Agreements.

. “Agency(ies)” means any government regulatory authority or authorities in the world
responsible for granting approval(s), clearance(s), qualification(s), license(s), or permit(s)
for any aspect of the research, development, manufacture, marketing, distribution, or sale of
adiesd fuel. Theterm “Agency” includes, without limitation, the United States
Environmental Protection Agency (“EPA”).

. “Closing Date” means the date on which the Respondents (or a Divestiture Trustee)
consummate a transaction to assign, grant, license, divest, transfer, deliver, or otherwise
convey assets or rights related to the Travel Center Businesses Assets to an Acquirer
pursuant to this Order.

. “Confidential Business Information” means all information owned by, or in the possession
or control of, a Respondent that is not in the public domain and that is directly related to the
operation and management of a Travel Center Business including, but not limited to,
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information related to the cost, supply, sales, sales support, distribution and marketing of
diesal fud to long-haul fleets; provided, however, this provision shall not include
information that subsequently falls within the public domain through no violation of this
Order; provided further, however, this provision shall not include information related to
pricing.

. “Direct Cost” means a cost not to exceed the cost of labor, material, travel and other
expenditures to the extent the costs are directly incurred to provide the relevant assistance or
service.

. “Divestiture Trustee” means any trustee appointed by the Commission pursuant to
dto



. “TCH Customer Confidential Business Information” means the Acquirer’s confidential
and/or proprietary information gathered pursuant to a TCH Merchant Agreement including,
but not limited to, the identity of merchant’s customers, the location of customer purchases,
products or services purchased or sold, prices of products or services, volumes, discounts,
and other transaction terms; provided, however, this provision shall not include information
already within the public domain or that subsequently fals within the public domain
through no violation of this Order.

. “TCH Executive Board” means those persons appointed to the TCH LLC board of directors
or executive committee by either Respondents Pilot or Flying J.

. “TCH Firewal Protocol” meansthe firewall contemplated in Paragraph 11.D of this Order.

. “TCH Fuel Card System” means the Transportation Clearing House Fuel Card payment
system.

. “TCH Merchant Agreement” means.
1. the TCH Merchant Agreement between TCH LLC and Love's, dated May 19, 2010, and

any attachments, amendments, exhibits, and schedules related thereto. This TCH
Merchant Agreement is attached to this Order and contained in non-public Appenr®. Th



1. all real property interests (including fee simple interests and real property |easehold
interests), including al easements, appurtenances, licenses, and permits, together with
all buildings and other structures, facilities, and improvements located thereon, owned,
leased, or otherwise held;

2. at the Acquirer’ s option, all machinery, fuel equipment, tools, furniture, fixtures, office
equipment, computer hardware, point-of-sale terminal systems, supplies, materials,
billboards, and other items of tangible personal property (other than inventories) of
every kind owned or leased by a Respondent, together with any express or implied
warranty by the manufacturers, sellers, or lessors of any item or component part thereof
and all maintenance records and other documents relating thereto;

3. al consents, licenses, certificates, registrations, or permits issued, granted, given or
otherwise made available by or under the authority of any Agency or pursuant to any
legal requirement, and all pending applications therefore or renewals thereof, to the
extent assignable;

4. dl Third Party agreements related to the operation or management of a business
affiliated with a Travel Center Business; provided, however, this provision shall not
include Third Party agreements that the Acquirer electsto decline;

5. dl inventories including, but not limited to, petroleum inventory;

6. at the Acquirer’soption, alicenseto all Respondents’ Trademarks for transitional
purposes of up to thirty (30) days from the Closing Date; and

7. al of Respondents books and records, customer files, customer lists and records,
vendor files, vendor lists and records, cost files and records, credit information,
distribution records, business records and plans, studies, surveys, and files related to the
foregoing.

DD. “Travel Centers Businesses Divestiture Agreement” means.

1. the Asset Purchase Agreement by and between Pilot Travel Centers LLC amd xi Tr
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relevant Travel Center Business, or who have, within the twelve (12) months prior to the
Closin



Assets within one hundred eighty (180) days from the date the Order becomes final,
absolutely and in good faith, at no minimum price, to an Acquirer that receives the prior
approva of the Commission, and only in a manner that receives the prior approva of the
Commission;

provided further, however, that if Respondents Pilot and Propeller have divested the
Travel Centers Businesses Assets to Love' s prior to the date the Order becomes final, and
if, a the time the Commission determines to make this Order final, the Commission
notifies Respondents that the manner in which the divestiture was accomplished is not
acceptable, the Commission may direct Respondents, or appoint a Divestiture Trustee, to
effect such modifications to the manner of divestiture of the Travel Centers Businesses
Assetsto Love's (including, but not limited to, entering into additional agreements or
arrangements) as the Commission may determine are necessary to satisfy the
requirements of this Order.

. Prior to divesting the Travel Centers Businesses Assets, Respondents Pilot and Propeller
shall secure all consents and waivers from al Third Parties (including, without limitation,

all landlords) that are necessary to permit Respondents to divest the Travel Centers
Businesses Assets to the Acquirer, and/or to permit such Acquirer to continue the operations
of the Travel Centers Businesses at those respective locations; provided, however,
Respondents may satisfy this requirement by certifying that the Acquirer has executed all
such agreements directly with each of the relevant Third Parties.

. At the Acquirer’s option and upon reasonable notice, Respondents shall provide the
Acquirer non-discriminatory access and use of the TCH Fuel Card System for a period of up
to three (3) years pursuant to a TCH Merchant Agreement.

. If the Acquirer entersinto a TCH Merchant Agreement, Respondents shall, within ten (10)
days of the Closing Date, develop and implement a TCH Firewall Protocol whereby:

1. Respondents’ employees affiliated with the TCH Fuel Card System are prohibited from
providing TCH Customer Confidential Business Information to either the TCH
Executive Board or to a Respondent; and

2. Respondent Pilot shall appoint an internal compliance officer who will be responsible
for assuring that the TCH Firewall Protocols are met and who will report to the
Commission pursuant to the reporting obligations pursuant to Paragraph VI.C or as
requested by Commission staff.

. For aperiod of one (1) year, Respondent Pilot shall manage and operate the Wendy's
Restaurants pursuant to a Wendy' s Operating Agreement.

. At the Acquirer’s option, and upon reasonable notice and request, Respondent Pilot shall
provide, for a period no longer than six (6) months after the Closing Date, a no greater than
Direct Cost, assistance from knowledgeable employees of Respondent Pilot in the transfer
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of the Travel Centers Businesses from Respondents to the Acquirer in atimely and orderly
manner.

G. For aperiod of six (6) months after the Closing Date and within ten (10) days of request by
an Acquirer, Respondent Pilot shall, to the extent permitted by law, provide to such
Acquirer or proposed Acquirer, the following information regarding each Travel Center
Business Employee whose duties relate to a Travel Center Business:

1. name, job title or position, date of hire, and effective service date;
2. aspecific description of the employee’' s responsibilities;
3. the base salary or current wages,

4. the most recent bonus paid, aggregate annual compensation for the relevant
Respondent’ s last fiscal year, value of vested and unvested deferred compensation
including when any unvested portions are due to vest, and current target or guaranteed
bonus, if any;

5. employment status (i.e., active or on leave or disability; full-time or part-time);

6. any other material terms and conditions of employment in regard to such employee that
are not otherwise generally available to similarly situated employees; and

7. at the option of the Acquirer, copies of al employee benefit plans and summary plan
descriptions (if any) applicable to the relevant employees.

H. For aperiod of one (1) year from the Closing Date, Respondents Pilot and Propeller shall
not interfere with the hiring or employing by the Acquirer of the related Travel Centers
Businesses Employees, and shall remove any contractual impediments within the control of
Respondents that may deter these empl oyees from accepting employment with such
Acquirer, including, but not limited to, any nhoncompete provisions of employment or other
contracts with Respondents that would affect the ability of those individuals to be employed
by such Acquirer. In addition, Respondents shall not make any counteroffer to a Travel
Center Business Employee who receives awritten offer of employment from such Acquirer;
provided, however, this Paragraph shall not prohibit Respondents from continuing to
employ any Travel Center Business Employee under the terms of such employee's
employment with Respondents prior to the date of the written offer of employment from the
Acquirer to such employee.

|. Respondent Pilot shall provide reasonable financial incentivesto the Travel Centers
Businesses Employees as needed to facilitate the employment of such employees by the
Acquirer.






5. not disclose or convey any such Confidential Business Information, directly or
indirectly, to any Person except the Acquirer or other Persons specifically authorized by
such Acquirer to rece
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B. The Commission shall select the Interim Monitor, subject to the consent of Respondents,
which consent shall not be unreasonably withheld. If Respondents have not opposed, in
writing, including the reasons for opposing, the selection of a proposed Interim Monitor
within ten (10) days after notice by the staff of the Commission to Respondents of the
identity of any proposed Interim Monitor, Respondents shall be deemed to have consented
to the selection of the proposed Interim Monitor.

C. Not later than ten (10) days after the appointment of the Interim Monitor, Respondents shall
execute an agreement that, subject to the prior approval of the Commission, confers on the
Interim Monitor al the rights and powers necessary to permit the Interim Monitor to
monitor Respondents’ compliance with the relevant requirements of the Ordersin a manner
consistent with the purposes of the Orders.

D. If an Interim Monitor is appointed, Respondents shall consent to the following terms and
conditions regarding the powers, duties, authority, and responsibilities of the Interim
Monitor:

1. The Interim Monitor shall have the power and authority to monitor Respondents
compliance with: the divestiture and asset maintenance obligations of the Orders; the
restrictions on the use, conveyance, provision, or disclosure of the identified
Confidential Business Information under the Orders; and, the related requirements of the
Orders. The Interim Monitor shall exercise such power and authority and carry out the
duties and responsibilities of the Interim Monitor in a manner consistent with the
purposes of the Orders and in consultation with the Commission.

2. The Interim Monitor shall act in afiduciary capacity for the benefit of the Commission.

3. The Interim Monitor shall serve until the date of completion by Respondent Pilot of the
divestiture of all Travel Centers Businesses Assets in a manner that fully satisfies the
regquirements of the Orders; provided, however, that the Commission may extend or
modify this period as may be necessary or appropriate to accomplish the purposes of the
Orders.

4. Subject to any demonstrated legally recognized privilege, the Interim Monitor shall have

full and complete access to Respondents’ personnel, books, documents, records kept in
the normal coursOOte{rOA0 (rgiglE hia@o000 0.00000 0.00000 1.00000 0.0000 0.0000 cm0.00 0.00
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Commission may set. The Interim Monitor shall have authority to employ, at the
expense of Respondents, such consultants, accountants, attorneys and other
representatives and assistants as are reasonably necessary to carry out the Interim
Monitor’s duties and responsibilities.

6. Respondents shall indemnify the Interim Monitor and hold the Interim Monitor harmless
against any losses, claims, damages, liabilities, or expenses arising out of, or in
connection with, the performance of the Interim Monitor’ s duties, including all
reasonabl e fees of counsel and other reasonable expenses incurred in connection with
the preparations for, or defense of, any claim, whether or not resulting in any liability,
except to the extent that such losses, claims, damages, liabilities, or expenses result from
gross negligence, willful or wanton acts, or bad faith by the Interim Monitor.

7. Respondents shall repor f
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V.
IT ISFURTHER ORDERED THAT:

A. If Respondents have not fully complied with the oblig
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year period, the Divestiture Trustee has submitted a plan of divestiture or believes that

the divestiture can be achieved within a reasonable time, the divestiture period may be

extended by the Commission; provided, however, that the Commission may extend the
divestiture period only two (2) times.

. Subject to any demonstrated legally recognized privilege, the Divestiture Trustee shall
have full and compl ete access to the personnel, books, records, and facilities related to
the relevant assets that are required to be assigned, granted, licensed, divested, delivered
or otherwise conveyed by this Order and to any other relevant information, as the
Divestiture Trustee may request. Respondents shall develop such financial or other
information as the Divestiture Trustee may request and shall cooperate with the
Divestiture Trustee. Respondents shall take no action to interfere with or impede the
Divestiture Trustee' s accomplishment of the divestiture. Any delaysin divestiture
caused by Respondents shall extend the time for divestiture under this Paragraph in an
amount equal to the delay, as determined by the Commission or, for a court-appointed
Divestiture Trustee, by the court.

. The Divestiture Trustee shall use commercially reasonable efforts to negotiate the most
favorable price and terms available in each contract that is submitted to the
Commission, subject to Respondents absolute and unconditional obligation to divest
expeditiously and at no minimum price. The divestiture shall be made in the manner
and to an Acquirer as required by this Order; provided, however, that if the Divestiture
Trustee receives bona fide offers from more than one acquiring Person, and if the
Commission determines to approve more than one such acquiring Person, the
Divestiture Trustee shall divest to the acquiring Person selected by Respondents from
among those approved by the Commission; provided further, however, that Respondents
shall select such Person within five (5) days after receiving notification of the
Commission’s approval.

. The Divestiture Trustee shall serve, without bond or other security, at the cost and
expense of Respondent, on such reasonable and customary terms and conditions as the
Commission or acourt may set. The Divestiture Trustee shall have the authority to
employ, at the cost and expense of Respondents, such consultants, accountants,
attorneys, investment bankers, business brokers, appraisers, and other representatives
and assistants as are necessary to carry out the Divestiture Trustee' s duties and
responsibilities. The Divestiture Trustee shall account for al monies derived from the
divestiture and all expensesincurred. After approval by the Commission of the account
of the Divestiture Trustee, including fees for the Divestiture Trustee' s services, all
remaining monies shall be paid at the direction of Respondents, and the Divestiture
Trustee' s power shall be terminated. The compensation of the Divestiture Trustee shall
be based at |east in significant part on a commission arrangement contingent on the
divestiture of al of the relevant assets that are required to be divested by this Order.

. Respondents shall indemnify the Divestiture Trustee and hold the Divestiture Trustee
harmless against any losses, claims, damages, liabilities, or expenses arising out of, or in
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connection with, the performance of the Divestiture Trustee' s duties, including
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B. Respondents shall include in each Remedia Agreement related to the Travel Centers
Businesses Assets a specific reference to this Order, the remedial purposes thereof, and
provisionsto reflect the full scope and breadth of each Respondent’ s obligations to the
A cquireDpursaantri® this Order. the

C. Between the date the Commission grants provisiona approval of the Remedial Agreements
and the Closing Date, Respondents shall not modify or amend any material term of any
Remedia Agreement without the prior approval of the Commission. Further, any failureto
meet any materia condition precedent to closing (whether waived or not) shall constitute a
violation of this Order.

D. After the Closing Date and during the term of each Remedia Agreement, Respondents shall
provide written notice to the Commission not more than five (5) days after any modification
(material or otherwise) of the Remedial Agreement. Further, Respondents shall seek
Commission approval of such modification (material or otherwise) within ten (10) days of
filing such natification. If the Commission denies approval, the Commission will notify
Respondents and Respondents shall expeditiously rescind the modification or make such
other changes as are required by the Commission.

VI.
IT ISFURTHER ORDERED THAT:

A. Within five (5) days of the AcquisitiWit
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VII.

IT ISFURTHER ORDERED THAT Respondents shall notify the Commission at |east
thirty (30) days prior to:

A. any proposed dissolution of a Respondent;
B. any proposed acquisition, merger or consolidation of a Respondent; or

C. any other change in a Respondent including, but not limited to, assignment and the creation
or dissolution of subsidiaries, if such change might affect compliance obligations arising out
of this Order.

VIII.

IT ISFURTHER ORDERED THAT, for purposes of determining or securing
compliance with this Order, and subject to any legally recognized privilege, and upon written
request and upon five (5) days notice to any Respondent made to its principal United States
offices, registered office of its United States subsidiary, or its headquarters address, such
Respondent shall, without restraint or interference, permit any duly authorized representative of
the Commission:

A. access, during business office hours of such Respondent and in the presence of counsdl, to
all facilities and access to inspect and copy all books, ledgers, accounts, correspondence,
memoranda and all other records and documents in the possession or under the control of
such Respondent related to compliance with this Order, which copying services shall be
provided by such Respondent at the request of the authorized representative(s) of the
Commission and at the expense of such Respondent; and

B. tointerview officers, directors, or employees of such Respondent, who may have counsel
present, rega
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IX.
IT ISFURTHER ORDERED THAT this Order shall terminate ten (10) years from the
date the Order becomesfinal.
By the Commission.
Donald S. Clark
Secretary

SEAL
ISSUED:
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14. Pilot Store No. 364, operating under the Pilot trade name, located at 750 N. Carol Malone
Boulevard, Grayson, KY.

15. Pilot Store No. 383, operating under the Pilot trade name, located at 210 Patton Street,
Houston, Texas.

16. Pilot Store No. 450, operating under the Pilot trade name, located at 730 Highway 80 East,
Jackson, Mississippi.

17. Pilot Store No. 292, operating under the Pilot trade name, located at 130 West Trinity Lane,
Nashville, Tennessee.

18. Flying J Store No. 0500124, operating under the Flying J trade name, located at 9650 S. 20"
Street, Oak Creek, Wisconsin.

19. Pilot Store No. 291, operating under the Pilot trade name, located at 23845 Rogers Clark
Boulevard, Ruther Glen, Virginia.

20. Pilot Store No. 194, operating under the Pilot trade name, located at 25 N. Redwood Road,
Salt Lake City, Utah.

21. Pilot Store No. 139, operating under the Pilot trade name, located at 29025 West Plaza
Drive, SantaNella, California.

22. Pilot Store No. 349, operating under the Pilot trade name, located at 5301 North Cliff
Avenue, Sioux Falls, South Dakota.

23. Flying J Store No. 0500060, operating under the Flying J trade name, located at 1501 33"
Avenue East, Tacoma, Washington.

24. Flying J Store No. 0520019, operating under the Flying J trade name, located at 400 NW
Frontage Road, Troutdale, Oregon.

25. Pilot Store No. 272, operating under the Pilot trade name, located at 800 Martin Luther King
Drive, West Memphis, Arkansas.

26. Pilot Store No. 397, operating under the Pilot trade name, located at 5115 North 300 East,
Whiteland, Indiana.
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NON-PUBLIC APPENDIX 1.
TRAVEL CENTERSBUSINESSES DIVESTITURE AGREEMENT

[Redacted From the Public Record Version, But Incor porated By Reference]
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NON-PUBLIC APPENDIX IV.
WENDY'’'SOPERATING AGREEMENT

[Redacted From the Public Record Version, But Incor porated By Reference]
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