UNITED STAT ES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the Matter of

TopsMarkets LLC,
alimited liability company,

Morgan Stanley Capital Partners V U.S.
Holdco LLC, .
alimited liability company, File No. 1016074

and

The Penn Traffic Company,
a coporation.

AGREEMENT CONTAINING C ONSENT ORDERS

The Federl Trade Commissin (“Commission”), havingnitiated an investigtion of the
proposed equisition byTops Markés LLC (“Tops”), a subsidiaryf Morgan StanleyCapital
Partners VMU.S. Holdco ILC (“Holdco”), of certan assets of Th@enn Trdic Company(“Penn
Traffic”), heeinafter “Proposed Respondents” and it now gppearing tha Proposed Respondents
are willing to enter into this Agreement Containing Corsent Orders (“Corsent Agreement”) to
divest cetain assets and @viding for other elief:

IT I SHEREBY AGREED by and beween Proposed Respondents by ther duy
authorized dfficers and atorneys, and counsel for the Commission thet:

1. Proposed Respondent Tops is a limited ligbdihmpanyorganized, exisng, and doing
business undemd byvirtue of the lavs of the statef New York, with its office and
principal plae of business lotad at 6363 Main StréeWilliamsville, NewYork 14221.

2. Proposed Respondent Penn Traffic is acorporation arganized, existing and daing business
under ad byvirtue of the lavs of the statef Ddaware, with its officeand pringpal place
of business locatkat 1200 State iaBoulevard, Syaause, N& York 13221.

3. Proposed Respondent Holdco ignaited liability companyorganized, exigng, and doing
business undemd byvirtue of the lavs of the statef Ddaware, with its officeand
principal plae of business lotad at 1585 Bhadway, Floor 39, New Yoik, New York
10036.
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4. Proposed Respondents admit all the jurisdictionas feet forth in the dfaof Complaint
hereattachd.

5. Proposed Respondentsiwel

a. any further procedural steps

b.



9.

10.

11.

12.
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This Consent Agreement shall not become part of the public record of the proceeding unless
and until it is accepted by the Commission. If this Consent Agreement is accepted by the
Commission, it, together with the draft of Complaint contemplated thereby, will be placed

on the public record for a period of thirty (30) days and information in respect thereto
publicly released. The Commission thereafter may either withdraw its acceptance of this
Consent Agreement and so notify Proposed Respondents, in which event it will take such
action as it may consider appropriate, or issue or amend its Complaint (in such form as the
circumstances may require) and issue its Decision and Order, in disposition of the
proceeding.

This Consent Agreement is for settlement purposes only and does not constitute an
admission by Proposed Respondents that the law has been violated as alleged in the draft of
Complaint here attached, or that the facts as alleged in the draft of Complaint, other than
jurisdictional facts, are true.

This Consent Agreement contemplates that, if it is accepted by the Commission, the
Commission may (a) issue and serve its Complaint corresponding in form and substance
with the draft of Complaint here attached, (b) issue and serve its Order to Maintain Assets,
and (c) make information public with respect thereto. If such acceptance is not
subsequently withdrawn by the Commission pursuant to the provisions of Commission Rule
2.34, 16 C.F.R. § 2.34, the Commission may, without further notice to Proposed
Respondents, issue the attached Decision and Order containing an order to divest and
providing for other relief in disposition of the proceeding.

When final, the Decision and Order and the Order to Maintain Assets shall have the same
force and effect and may be altered, modified or set aside in the same manner and within the
same time provided by statute for other orders. The Decision and Order and the Order to
Maintain Assets shall become final upon service. Delivery of the Complaint, the Decision
and Order, and the Order to Maintain Assets to Proposed Respondent Tops by any means
provided in Commission Rule 4.4(a), 16 C.F.R. § 4.4(a) including, but not limited to,
delivery to an office within the United States of Kevin J. Arquit, Esq.; of Simpson Thacher
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service Eat Proposed Respondent alsawea anyright it mayotherwise hee to servie
of any Appendices incorporated by reference into the Decision and Order, and agrees thet it
is bound to comgy with and will compy with the Decision and Order and the Order to
Maintain Assés o the saneextert as if it had been served with copies d the Appendices,
where Proposed Respondent is dready in possessonde






MORGAN STANLEY CAPITAL PARTNERS V
U.S. HOLDCO LLC

By:

[insert]
President and
Chief Executive Ofter
Morgan Senley Capital PatnersV U.S.
Holdco LLC
Date:

Kevin J. Arquit, Esq.

Aimee Goldstein, Esq.

Simpson Thacher & Bartlett LLP

Couwns for Morgan Stnley Capital PatnersV
U.S. Holdco LLC
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