0910125
UNITED STATESOF AMERICA
BEFORE FEDERAL TRADE COMMISSION

COMMISSIONERS: Jon Leibowitz, Chairman
William E. Kovacic
J. Thomas Rosch

Edith Ramirez
Julie Brill

)
In the Matter of )
)
PILOT CORPORATION, )
a corporation, )
)
)
FLYING JINC,, )
acorporation. )
)

ORDER TO MAINTAIN Assets, stock, and other interests

(collectively, Flying J Assets), and Respondents havindpeen fur nished theeafter with a opy
of a draft Complaint that the Beau of Competiton proposed to pr&nt to the Commision for
itsconsider a&ion andwhich, if issued by theCommission, would char ge Respondentswith
violations of Section 7 of the Clagon Act, asanended, 15 U.S.C. § 18, and Setion 5 of the
Federd TradeCommission Act, asamaded, 15 U.S.C. § 45; and

Respondents, their attorgs, and counsé for the Commission having theafter executed
an Ag eanent Containing Consent Ordg( Consent Ageanent ), containing & admission by
Respondents of all the jurisdictional ¢es set forth in theforesaid draf Comphint, a statemat
that the signing of said Consent Ageament isfor settlement purpos®nly and does not
constitute an admission byrRespondentsthat the law sbeen violatel asalleged in such
Complaint, or that the fésas alleged in such Complaint, other than jurisdictionattkaaretrue,
and waver s and othe provisions asreuired bythe Commisson s Rules; and
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The Commission having thereafter considered the mater and having deermined to
accept the exeauted Cansent Agreement and to dace suich Cansent Agreement on the public
record fora perod of thirty (30) dags for the ecapt and considetan of public comments, now
in furtherconfomity with the procdure decribed in Commissionite 2.34, 16 C.F.R. § 2.34,
the Commis®n herdy issues its @mplaint, makes the followingirisdictional findings ad
issues ths Order to Maintain Assés:

1. Respondent Pilosia coporation or@nized, exisng and doing busings under
and by virtue of thelaws of the Stae of Tennessee, with its headquarters address
at 5508 lonas Drive Knoxville, Tennasee 379009.

2. Respondent Propeller ispaivatelyheld coporation orgnized, exisng and
doing business under and by virtue of thelaws of the Stae of Ddaware, with its
headqueters aldress fi712 5" Avenue 43° Floor, New York, New York 10019.

3. Respondent Figg J is a corpotan organized, exisng and doing busings under
and byvirtue of the lavs of the State dfltah, with its headquieers aldress &
1104 CountryHills Drive, Oglen, Utah 84403.
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in eat casecontrolled byFlying J (including, but not limited to, Travel Plaza@ and
TCH LLC), and therespective directors, offi cers, enployees, agents representaives,
predeessos, succssors, and assig of eah.

. “Respondent(s)” means Pilot, Propeller, and Flying Jindividually and collectively.
. "“Commisson” means the Fderd TradeCommssion.

. “Acquirer(s)’ meansthefollowing:

1. Love’s; or

2. a Personpproved bythe Commis®n to acquireparticula assés or rights that
Respondentsare required to assgn, grant, license, divest, trander, ddiver, or otherwise
conveypursuant to this Order

. “Acquisition” means the aquisition of the Bying J Assets byilot and Propelleas
contemplated by the Acquisition Agreements

. “Acquisition Agreements’ means

1. Contribution Agrement byand amondrilot Travd Centers ILC, Flying J hc., and
Paific Surstanelnc., daed Decembea 18, 2009, and dl attachments, anendments,
exhibits, and schedulerelaté therd¢o; and

2. Purchasé\greanent byand amondilot Traved Centers ILC, Doudas Oil Companyf
California, Kgyo Oil Companyand ConocoPhillips @npany dated Deembe 18,
2009, and all attdmments, amendments, exhibigsd scheules relted theréo.

. “Acquisition Date’means the da on which the Aquisition occurs pursaato the
Acquisition Agreements

. “Agency(ies)’ meansany government regulatory authority or authorities intheworld
responsible for granting approval(s), dearance(s), qualification(s), licens(s), or pemit(s)

for any aspetof the rseach, devéopment, manufaare, maketing distribution, or sale of
a dieséfuel. The tem “Agency includes, wthout limitation, the United States
Environmental Protémon Agency (“EPA”).

. “Closing Dde” means the date on fch the Respondents (arDivestiture Tustee)
consummae atransaction to assn, grant, license, divest, trander, ddiver, or otherwise
conveyassets orights reated to the Trael Center Bisinesses Assets to angdirer
pursuant to this Order

. “Confidential Businessnformation” mens all informéon owned byor in the possession
or control of a Respondent that is not in the public domain and that iglgiretzted to the
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operdion and managment of alravd Center Risiness including infonation relatd to the
cost, supplysales, sakesupport, distributin and méaketing of diesel tiel to longhaul
fleets; provided, however, this provision shell not indude information that subsequently
falls within the public doman through no violation of this Order; provided further, however,
this provision shall not include information related to pricing.

. “Direct Cost” means aost not to egea the cost of labomaterid, travel and other
expenditures to the extent the costs arectlirencurred to provide the devant assistamcor
service

. “Divestiture Trugee” meansany trusee gppointed by the Conmission pursuant to
Paragaph V of the Decision and @ler.

. “GeographicTerntory” means the contigous United States of Amiea.

. “Interim Monitor” means any moritor gppointed pursuant to Paagraph 111 of this Order to
Maintain Assés.

. “Love’s’ means Love’s Travel Stops & Country Stores, a crporation organized, existing,
and dang business under and by virtue of thelaws of the Stae of Oklahoma, with its
headqueers aldress 810601 N. Penns$yania Ave Oklahoma CityOklahoma 73120.

. “Order to Maintain Asgs” means the flerto Maintain Assets incorpaed into and made
a pat of the Ageanent Containing Consent Organ this matter.

. “Person”means ay individual, partnership, joint venturatrh, corpoation, association,
trust, unincorported or@nization, or other business mvgrnmet entity, and any
subsidiaries, divisions, groups affiliates thereaf

. “Remedia Agreement(s)’ means

1. anyageament betwee Respondent(sha an Aguirer thais specificlly referenced
and attached tothe Decision and Order, incduding dl amendments, exhibits,
attachments, agreements, and schedules thereto, related tothereevant assés a rightsto
be assiged, gantal, licensed, diveéted, transfieed, delivere, or othenise convged,
and that has lem appoved bythe Commis®n to accomplish the gelirements of the
Dedsion and Ordem connetion with the Commission’s determination to make the
Dedsion and Ordefinal; and/or

2. anyageeament betwer Respondent(sha an Aguirer ©r betwen a Dvestiture
Trusteeand an Aquire) that ha been pproved bythe Commis®n to accomplish the
requirements of the Decision and Order, induding al amendments exhibits,
attachments, agreements, and schedules thereto, related totherdevant assés a rightsto
be assiged, gantal, licensed, div&ted, transfieed, deliverel, or othervise convged,



and that has lem appoved bythe Commisi®n to accomplish the gaiirements of the
Deasion and Order

U. “TCH Customer Confidential Bsinessrformation” mens the Aquirer’s confidential
and/or proprietary information gatered pursuan to a TCH Merchant Agreemert including,
but nat limited to, the identity of merchant’s augomers, the location of cusomer purchases,
producs a services purchasad or sold, prices d products a services, volumes, discounts
and other transaction terms; provided, however, this provision shall nahclude informéon
already within the public domain or tha subsequently falls within the public doman
throudh no violation of this Order.

V. “TCH Executive Bard” means those pgons appointed to the TCH.C board of diretors
or executive committee by either Respondents Filot or Flying J.

W. “TCH Firewdl Protocol” means therewadl contemplated in Pageaph 1.D of the Cecision
and Oder.

X. “TCH Fuel Card Sgtem” meas the Trasportation Clearinglouse kel Card pgment
systam.

Y. “TCH Merchant Agreement” means

1. the TCH Mertiant Ageanent betwee TCH LLC and love’s, déed May19, 2010, and
any attachments anendments, exhibits, and sthedules related thereto. This TCH
Merchant Agreement is dtached tothe Decision and Orde and contained in non-public
Appendix II; or

2. any agreement tha receives the prior gpprova of the Commission between Respondents
(or aDivestiture Truste) and an Aguirer for acess ad use of the TH Fue Card
System for a peiod of three (3) years from the Closing Date, and any attachments
amendments xhibits, and scheduleslated theeto.

Z. “Third Paty(ies)” means ay non-governmatal Person other thaRespondents or the
Acquirer.

AA. “Trademak(s)” meansdl proprietary names a designaions trademaks, sevice maks,
tradenames, ad brand nmes, and lacommon law ridnts, and the godwill symbolized
thereby and assaiated therewith, for the Travel Centers Busnesses Assés.
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CC. “Travel Center(s) Busnessgs) Assds” meansdl of Respondents rights title and interest in
andto, dl asses wsed intheTravel Centars Budness b the extert legally tranderable
including, wthout limitation:

1. all real property interests(induding fee simple interestsand real property leasenadd
interesty, induding dl easements gopurtenances, licenses, and pa'mits, togethe with
all buildings and othestructurs, fadliti es, and improweents located thieon, owed,
leasel, or otherise held;

2. at the Aquirer’s option, all machineryfuel eguipment, tools, furniture, fixres, ofice
equipment, computer hardware, point-of-sale terminal systems, supplies, maerials,
billboards, and othatems of tandple personbproperty(other tha inventories) of
evel kind owned or lased bya Respondent, tetherwith anyexpress or implied
warrantyby the manufetures, sellers, olessors of @y item or component patheref
and all maintenace ecods and other damnents relatingherdo;

3. all consents, licensecetificates, egstrations, or permits issuedagtel, gven or
otherwise mde avdable byor underthe authorityof anyAgencyor pursuat to any
legal requirement, ad all pendingapplications theffere or renewds thereof to the
extent assignabje

4. dl Third Paty agreementsrdated totheopera



Dedsion and Orderand anyattachme



regular repar and mantenance of theasses d such busnesse) and stall usethdr best
efforts to presefe the &isting rdationships with e following suppliers; vendors and
distributors; customers; Ancies; emploges; ad others havingusiness relations with the
Travd Centers Bisinesses Assets. Respondergsponsibilites shall include, but amot
limitedto, the following:

1. providing the Travel Centa's Busnesses Assés with suficient working capital to
operde at leat at curent rdes of opeation, to meet all gatal calls with respe to such
business ad to carry on, & least a their scheduled pace, dl capital projects, business
plansand promaiond activities for the Travel Centers Bugnesse Assés;

2. continuing, &least at their deeduled pee, ay additional expenditures for theavd
Centers Bisinesses Assets, authorized prior to the ttee Consent Aganent was
signal by Respondents includingut not limted to, all marketin@nd sals
expenditures;

3. providing



2. not disclose or conyeanysuch Confidential Bsinesstiformation, diretly or
indirectly, to anyPerson except thelewant Aquirer orPersons speatally authorized
by the Acquier orthe Commis®n to recése such infomation.

D. Respondentsshell adhere to and abide by the Ramedial Agreements (which agreements
shall not vary or contradict, or be construed to vary or contradict, theterms o the Ordes, it
beingunderstood that nothirig the Ordes shall be onstrued to rduce ay obligaions of
Respondents under $uageament(s)), vinich ae incoporatel byreference into this Order
to Maintain Assets and madepat heref.
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. The Interim Monitor shell have the power and authority to monitor Respondents
compliancewith: the divestiture and asseaintenancebligaions of the Ordes; the
restridgions on the use, convayce provision, or disclosure dhe identified
Confidential Businessiformation undethe Ordes; and, thealated equirenents of the
Ordes. The hterim Monitor shall exercise such pemand authorityand cary out the
duties and rgponsibilties of the mterim Monitor in a mannesonsistent with the
purposes of th®©rdes and in consultation with the Commmsi

. The hterim Monitor shall act in aduciarycapaity for the baefit of the Commission.

. The hterim Monitor shall serve until the daiécompletion byRespondents Pil@nd
Propeller of the divestiture of dl Travel Centers Busnesse Asses in amanner tha fully
saisfies the requirements of the Orders; provided, however, that the Commissn may
extend or modifythis period as malye neessay or appopriate to acomplish the
purposes d the Orders.

. Subject to anylemonstrated tglly remgnized privilege the hterim Monitor shall have
full and compete access b Respondents personnd, books, documents records kept in
the normal ourse ofbusiness, faliti es and tehnicd information, and such othe
relevant information &s the Interim Monitor may reasanably request, related to
Respondents’ compliagawith its obligations undehe Ordes, including but not
limited to, its dbligationsrelated totherdevant assés. Respondentsshell cooperate

with all reassonable rquests of thenterim Monitor and shall take natson to interfee
with o impealethelnterim Monitor's aility to monitor Respondents comgiance with
the Orders.

. The hterim Monitor shall serve, iiinout bond or other sadty, at the expense of
Respondents, on suchas®nableand customarterms and enditions as the
Commssion mayset. Therterim Monitor shall haveuthority to employ at the
expense of Respondents, suohsultants, accountss, attorney and other
representaives and assstantsas ae reasonably necessay to carry ou the Interim
Monitor's duties and responsihbili ties.

. Respondents stall i ndemnify theInterim Monitor and hdd the Interim Monit
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of Respondents obligations under the Orders or any Remedia Agreement(s). Within
thirty (30) days from the dae the Interim Monitor receives thesereports, the Interim
Monitor shall report in writingo the Commngsion concering peformanceby
Respondents of thar obligationsunder the Orders.

8. Respondents magquirethe hterim Monitor and ezh of thelnterim Monitor’s
consultants, acruntants, attorneyand otherapresentatives andsaistants toign a
cugomary confidentiality agreement; provided, however, that such aganent shall not
restrid the hterim Monitor from providinganyinformation to the Commigan.

E. The Commission iay, amongother thing, requirethe hterim Monitor and ezh of the
Interim Monitor’s consultants, acuntants, attorrys and otherapresentatives and
assbtantsto sgn an gopropriate confi dentiality agreement related to Commission maerials
and informa&ion recéved in connetion with the perfaomanceof the hterim Monitor’s
duties.

F. If the Commission determines that théskim Monitor has ased to et or faled to act
diligently, the Commis®n mayappoint a substituteterim Monitor in the same mannas
provided in this Paragph.

G. The Commission @y on its own initative, or & the requst of the hterim Monitor, issue
such additional ords or diretions as mape neessay or appopriate to asure ompliance
with the requirements of the Orders.

H. The hterim Monitor shall serve until termination of this Qrtie Maintain Assets pursoga
to Paragraph VII.

|. The Interim Monitor gppointed pursuant to this Order may bethe sane peson gppointed as:
(1) an Interim Monitor pursuant to Panagh 11 of the proposa Dedsion and Orderor (2)
a Divestiture Tustee pwsuant to Paragph V of the poposed Deision and Orde
V.
IT ISFURTHER ORDERED THAT within thirty (30) days dter the dae this Order to

Maintain Assets bexnes final, andweery thirty (30) das thereéter until Respondents have
fully cTj TDOu(y c&implieaDatn thebdaigians foGH0ONY U2y dR@S ) I0AQEr Tddier)dj 9.9600 0.0000 TD ( ¢

11

atiDO 15 3600 O 0000 TD (teYT?2ao 200 O 0000 TD (hursuant to Parao)Ti 160 44Ti 85200 7n: v O 0000 O 0000



IT ISFURTHER ORDERED THAT Respondentsshall notify the Commission a least
thirty (30) dass prior to:

A. any proposed dssolution of a Respondent;
B. anyproposed equisition, mergr orconsolidation of a Responute or

C. anyother thvang in a Respona including, but not limited to, assignment and ¢chaation
or dissolution of subsidries, if such chage might affect complianceobligations arising out
of theOrdes.

VI.

IT ISFURTHER ORDERED THAT, for puiposes of derminingor searing
compliancewith this Order to Maintain Assetsy@subject to anlegally recgnized privilege
and upon witten requst and upon fiveY) day notice to Respondents made to tpeincipal
United States offies or hadquaters’ aldress, Respondts shall, without restraint or
interferene, pemit anyduly authorized re@senttive of the Commission:

A. access,during business dfice haurs d Respondentsand in the presence of counsd, to dl
fadliti es and ecess to inspect and co@l books, ledgrs, &counts, orrespondence
memorandand all othereards and dagments in the possession or underdbetrol of
Respondents retled to compliancevith this Order, whik copyng sevices shall be
provided byRespondents at thegwest of authazed reprsentative(spf the Commission
and at thexpense othe Respondents; and

B. to interview offcers, directos, or emploges ofsuch Respondent, who ynhave ounsel
present, regarding sich mdters.
VII.

ITISFURTHER ORDERED THAT this Oder to Maintain Assés shadl
terminate on thealier of:

A. Three(3) dgys afterthe Commis®n withdraws its acptane of theConsent Ageanent
pursuant to the provisions of Comma@siRule 2.34, 16 C.F.R. § 2.34; or
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B. The late of:

1. The dy afte the divestiture oéll of the Tavel Centes Businesses, asqeired byand
desaibed in the proposed Decision and Order, has keen competed and the Interim
Monitor (if one is appointed)n consultation with Comission $aff and the Acquier,
natifies the Conmission thet al assgnments, conveyances, ddiveries, grants licenses,
transations, transfes and other tr26.400pEOO0O0 1.00000 0.0000 cons, transferd Dg52TD (de)T]j
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