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I. INTRODUCTION 

Respondent North Carolina State Board of Dental Examiners (the "Board") is waging an 

ongoing campaign, unauthorized by state law, to exclude non-dentists from providing teeth­

whitening services to consumers. The state action defense is inapplicable to the Board's 

anticompetitive conduct. Accordingly, the Board's motion to dismiss the Commission's 

Complaint should be denied. 

The Complaint in this matter alleges all ofthe elements of an antitrust violation. The 

Board is a combination of dentists. The Board has excluded competition from non-dentists in the 

provision of teeth-whitening services. As a consequence of the Board's actions, non-dentists 

have exited the market, competition has been unreasonably restrained, and consumers have been 

harmed. 

The Board's Memorandum in Support of Motion to Dismiss (hereinafter, "Board Memo") 

argues in substance: "We are the State. Therefore, we can regulate. The antitrust laws and the 

FTC have no role." But of course the Commission cannot accept such an assertion without 

scrutiny, and upon review the Board's arguments do not hold up. The Board is not the State of 

North Carolina. The Board is not even a disinterested public regulator. The Board is for state 

action purposes an arm ofthe dental profession: elected by dentists and dominated by dentists. 

Board members therefore have an incentive to serve the financial interests of dentists, rather than 

the governmental interests of the state. For state action purposes, the Board is properly treated as 

a private actor. 

And as a private actor, the conduct ofthe Board is exempt from the antitrust laws only if 

both prongs ofthe exacting Midcal1 test are satisfied. First, the Board must show that it is acting 

pursuant to a clearly articulated state policy to displace the antitrust laws with a regulatory regime 

I California Retail Liquor Dealers Ass 'n v. Midcal Aluminum, Inc., 445 U.S. 97 (1980). 



(prong 1). Second, the Board must show that the actions ofthe Board challenged in the 

Complaint are actively supervised 



In. THE REQUIREMENTS OF THE STATE ACTION DEFENSE DEPEND UPON 
THE IDENTITY OF THE DECISION-MAKER; THE TWO-PRONG MIDCAL 
STANDARD IS APPLICABLE TO A FINANCIALLY-INTERESTED STATE 
BOARD 



state board is properly considered to be a private actor, and the two-prong Midcal standard 

governs the analysis.3 

The Board offers a different test for distinguishing a public actor (active supervision not 

required) from a private actor (supervision required): look to the status ofthe defendant under 

state law. In the Board's view, if a trade association, cartel, or guild is designated by the 

legislature as an official "state agency," then the state's responsibility to supervise 

anti competitive activity is thereby discharged - consumers have no remedy under the antitrust 

laws. This would be an absurd result, and it cannot be the law because it contravenes the 

Supreme Court's seminal state action decision Parkerv. Brown, 317 U.S. 341, 351 (1943) ("[AJ 

state does not give immunity to those who violate the Sherman Act by authorizing them to violate 

it, or by declaring U . S .

Supreme v i o l a t e 3  the " s t a t e  





defense is upheld. Bates v. State Bar of Arizona, 433 U.S. 350 (1977); Hoover v. Ronwin, 466 

U.S. 558, 572 n.20 (1984) ("Goldfarb involved procedures that were not approved by the State 

Supreme Court or the state legislature. In contrast, petitioners here performed functions required 

by the Supreme Court Rules and that are not effective unless approved by the court itself."). The 

Board ignores Bates, and has nothing substantive to say about Hoover. 

The Board next argues that Goldfarb governs price fixing among competitors, and not (as 

here) the exclusion of rivals. But there is no suggestion in the opinion that the requirements of 

the state action defense tum on the precise violation alleged (e.g., price fixing, tying, exclusive 

dealing), and no sound reason to think that it does. Not surprisingly, the Board cites no case for 

its novel proposition of law. Indeed, the Supreme Court has applied the Midcal test in a 

consistent manner without regard to the nature ofthe violation. In Patrick v. Burget,4 Cantor v. 

Detroit Edison,s City of Lafayette,6 and Boulder/ the Supreme Court rejected the state action 

defense even though each case involved non-price conduct. In sum, the breadth of the state 

action exemption is not related to the type of restraint at issue. 

The Board's final contention is that Goldfarb would be decided differently today. But this 

is speculation without any basis. To the contrary, the Supreme Court has cited Goldfarb with 

approval in several recent decisions, including American Needle, Inc. v. National Football 

League, 130 S. Ct. 2201, 2210 n. 3 (2010). 

4466 U.S. 84 (1988). 

S 428 U.S. 579 (1976). 

6435 U.S. 389 (1977). 

7 Comty Communications Co. v. City of Boulder, 455 U.S. 40 (1982) (imposition of three 
month moratorium on entry). 

6 





are not necessarily probative of whether there is a danger that private actors/members will pursue 

their own economic interests rather than the state's policies." Task Force Report at 55. Instead, 

the Task Force recommended two similar approaches to quasi-governmental entities, in which the 

financial interest of the decision-maker is either the sole or predominant factor in determining 

whether active state supervision is required: 

First, the Commission could assert that the active supervision prong of Midcal 
should apply to any entity consisting in whole or in part of market participants. 
Support for this approach is found in Areeda and Hovenkamp, who ''would 
presumptively classifY as 'private' any organization in which a decisive coalition usual Tc 2.56d
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state may not simply instruct these private parties to act in the public interest, and then stand 

aside. 

v. THE REQUIREMENTS OF MIDCAL HAVE NOT BEEN ESTABLISHED 

A. The State of North Carolina Has Not Clearly Articulated A Policy Of 
Permitting The Board To Exclude Non-Dentists 

The Board purports to find authority to restrain competition in its organic statute, the 

Dental Practice Act, N.C. Gen. Stat. § 90-20 et seq. ("Dental Act"). 

Complaint Counsel's Summary Decision Memorandum explains that the Dental Act does 

not authorize the Board to issue Cease and Desist Orders to non-dentists. In fact, the Dental Act 

does not authorize the Board, acting on its own authority, to take any actions that impede the 

competitive activity of non-dentists. The Board acknowledges this limitation upon its authority: 

"State Board enforcement actions against unauthorized practice by statute must be pursued in 

court, either by civil injunction or criminal prosecution." Board Memo at 33. 

Thus, only the unauthoriz9>aj
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purposes of this motion, that the Board did in fact issue Cease and Desist Orders (Complaint 

�~� 20), which leaves the issue of where the Board finds the authority to so act. 

The Board argues that its authority 



In contrast, the Board does not assert that the specific exclusionary conduct challenged in 

the Complaint is subject to state supervision. This omission is fatal to the Board's state action 

defense.9 For example, no statute provides that, before the Board orders a non-dentist teeth-

whitening provider to cease and desist, an independent state actor shall review the Board's 

determination that the target has in fact engaged in the unlawful practice of dentistry. Similarly, 

there is no mechanism in place for state supervision of the Board's efforts to deter mall owners 

from permitting teeth-whitening kiosks in shopping malls. 

Even if there were a statutory or other procedure capable of providing active supervision 

of the challenged restraints, this would not suffice. The Board is also required to establish that 

the procedure was in fact implemented.!O Such factual determinations are generally not an 

appropriate inquiry in the context of a motion to dismiss. In any event, there is no evidence of 

any such oversight. The Board does not recite a single fact tending to show that the state is 

actually reviewing the elements of the Board's anti competitive scheme that are at issue, and 

disapproving those elements that fail to accord with state policy. The Board suggests that if 

Board members act unethically, then they are subject to removal by the North Carolina Ethics 

Commission. Even a very strong ethical regime ofthis type cannot constitute adequate 

supervision for two reasons - it is not specific to the challenged restraints, and it does not 

adequately ensure that the Board acts in conformity with state policy. See City of Lafayette v. 

9 Patrick, 486 U.S. at 101 ("Absent such a program of supervision, there is no realistic 
assurance that a private party's anticompetitive conduct promotes state policy, rather than merely 
the party's individual interests."). 

10 Ticor, 504 U.S. at 638 ("[T]he party claiming the [state action] immunity must show 
that state officials have undertaken the necessary steps to determine the specifics of the price­
fixing or ratesetting scheme. The mere potential for state supervision is not an adequate 
substitute for a decision by the State."). 

12 



Louisiana P&L Co., 435 U.S. 389, 406 (1978) (after-the-fact recourse to legislature is inadequate 

active supervision); 324 Liquor Corp. v. Duffy, 479 U.S. 335, 345 n.7 (1987) {"Neither the 

'monitoring' by the SLA [State Liquor Authority], nor the periodic reexamination by the state 

legislature, exerts e x e r t s  
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2. The Board argues at length that "teeth whitening is the practice of dentistry." Board 

Memo at 23. This conclusion is predicated upon a host of disputed facts.12 And even if correct, 

in the absence of a valid state action defense, the Board's ultra vires efforts to eliminate 

assertedly "illegal" competition is not immune from antitrust sanctions. See FTC v. Indiana 

Federation of Dentists, 476 U.S. 447, 465 (1986) ("[That the] unauthorized practice of dentistry . 

. . [is] unlawful is not, in itself, a sufficient justification for collusion among competitors to 

prevent it."); Fashion 



example, the state may 



If instead the Board is denying that its conduct is per se unlawful, that contention is 

irrelevant to the Board's motion to dismiss. 

VII. CONCLUSION 

The Board's conduct is not exempt from antitrust review under the state action defense. 

The Board's motion to dismiss should therefore be denied. 

November 30, 2010 
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