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(prong 1). Second, the Board must show that the actions of the Board challenged in the




II. THE REQUIREMENTS OF THE STATE ACTION DEFENSE DEPEND UPON
THE IDENTITY OF THE DECISION-MAKER; THE TWO-PRONG MIDCAL

STANDARD IS APP ABLE TO A FIN/ JLY-INTERESTED STATE, )

























purposes of this motion, that the Board did in fact issue Cease and Desist Orders (Complaint

9 20), which leaves the issue of where the Board finds the authority to so act.




In contrast, the Board does nof assert that the specific exclusionary conduct challenged in
the Complaint is subject to state supervision. This omission is fatal to the Board’s state action

defense.” For example, no statute provides that, before the Board orders a non-dentist teeth-

whitening provider to cease and desist, an independent state actor shall review the Board’s







2. The Board argues at length that “teeth whitening is the practice of dentistry.” Board

Memo at 23. This conclusion is predicated upon a host of disputed facts.”” And even if correct,

in the absence of a valid state action defense, the Board’s ultra vires efforts to eliminate













