Analysis o Proposed Consent Order to Aid Public Comment
In the Matter of NBTY, Irt., File No. 102 3080

The Fedeal Trade Commissin (“FTC” or “Commssion”) has ecepted, subject to final
approvd, an ageanent containing consat order fom NBTY, Inc., NaureSmart LC, and
Rexall Sundown, mc. (®llectively, “Respondentg’

The propose consent ordehas ben pla@d on the publicecod for thirty (30) das for
receipt of comments by interested persons. Commentsreceived during this period will become
part of thepublic reord. Afte thirty (30) dgs, the Commision will agan reviewthe
ageanent and theamments redeed, and will deme whetheit should withdraw fom the
ageanent and takeppropiate ation or make finhthe ageament’s proposed der.

This matter involves the advertising and promaion of thefollowing produds in
Respondents Disney/Marvel line of children’s mutivitamin and minera dietary sypplements
1) DisneyPrincess Complete; 2) Disn€yincess Gummies; 3) Disn@yxar Cas Gummies; 4)
DisneyWinnie the Pooh Gummies; 5) Disn&igger & Pooh Gummies; 6) Disnd3ixar Anding
Nemo Gummies; 7) Disndyixar Wall-E Gummies; 8) Disndyixar ToyStoryGummies; 9)
Marvd Heroes Complete; and 10) Mgl Heiloes Gummies @lectively, the “NBTY
Products”).

Accordingto the FTC complaint, Respondentpresated, in advdrsements, that the
NBTY Products coniaed a sigificant anount of DHA (doosahexaenoiccad, a
polyunsaturaté Ome@-3 fatty acid)or an anount compairale to 100 mg oDHA. The
complaint allegs that this claim is false or mistkag beausein fad, a dailyservingof the
NBTY produds onlycontained gher 0.1 mgof DHA (which is one thousalth of 100 myor
0.05 mg ofDHA (which is five tenthousandths of 100 g

The Co Ise or misleading because

Respondents failed to Y evidece to substantiate it.

The propose consent ordecontans provisions desigketo prevat Respondents from
engaging in dmilar acts and practices inthefuture. Pat | of theproposed order prohibits
Respondentsfrom misrepresenting tha any produc contains a sgecific ingredient ar goecific
numerical amouwnt of any ingredient.

Pat Il of theproposed arder prohibits Respondents from meking any representdionsin
advertising for any product about the hedlth bendits, paformance, or efficacy of the produd,
unless herepresentaion istrue and non-misleading. In addition, Respondents mug possess
competent and reliable saentific evidence suficient in qudity and quantity, when considered in
light of theentire bodyof rdevant and eliable sentific evidence, to support sihcclaims as
true.
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Part Il of the proposg orderstates that the orddoes not prohibit Respondents from
makingrepesenttions for anydrugthat arepermitted in labelindor that dug under ay
tentative orihal standard mmulgded bythe FDA, or unde anynew dug application apmved
by theFDA. This pat of theproposed order dso stdes that the order does rot prohibit
Respondentsfrom meking representaionsfor any produc that are specifically pemitted in
labelingfor that poduct byregulations issued bthe FDA underthe Nutrition labelingand
Educaion Act of 1990.

Part V of the poposed orderequires Respondents to payo million, one hundie
thousand dollars ($2,100,00@)the Commnssion to be used fogaitable réef, including
restitution, consumer deess, ad anyattendantxpensesdr the @ministration of sub
equitable elief.

Parts V throug VIII of the proposg orderrequireRespondents to keeppes of
relevant advertisements and maerials substantiating claims madein the advertisements to
provide copies d the order to certain personnd; to notify the Conmission of changes in
corporate structure tha might &fect comgdiance obigationsunder the order; and to file
compliancerepots with the Comnssion. Rrt IX provides that the der will terminate afte
twenty (20) years, with certain exceptions.

The purpose of this andysisis to facili tateopies cht ae®00 @.DOCENTD T(B.){g hBBt&aS PO XcéF 0006 . Bl
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