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ARGUMENT 

I. INTRODUCTION. 

Respondent the North 



clear and well-reasoned case law, the U.S. Constitution, and Congressional intent in the 

drafting of federal antitrust law. 

Nearly all of the cases and commentary relevant to this brief are discussed in 

detail in the Respondent's Memorandum in Support of Motion to Dismiss ("State Board's 

Memo in Support of MTD") and Memorandum in Opposition to Complaint Counsel's 

Motion for Partial Summary Decision [Corrected] ("State Board's Memo in Opposition 

to MPSD"). Therefore, in order to avoid repetition, these briefs are referred to and 

incorporated by reference. 

II. STANDARD OF REVIEW. 

The Commission misstates the standard of review by which the State Board's 

Motion to Dismiss must be considered. Namely, the Commission disregards the Supreme 

Court's recent articulation for reviewing challenges to the sufficiency of complaints in 

light of a motion to dismiss for failure to state a claim upon which moa to s9id8lefs
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In Ashcroft v. Iqbal, 129 S. Ct. 1937, 1951 (2009), the Supreme Court clarified 

the proper standard ofreview ofa motion to dismiss under Fed. R. Civ. P. 12(b)(6), as set 

forth in Twombly. First, the Court provided that, in considering a motion to dismiss 

under Fed. R. Civ. P. 12(b)(6), an adjudicator must not afford a plaintiffs conclusory 

legal allegations any "presumption of truth." Second, the Court provided that an 

adjudicator only may deem the factual allegations sufficient under a "plausibility" 

standard, whereby said allegations amount to "more than a sheer possibility that a 

defendant acted unlawfully." Id. at 1949. 

Since the issuance of Twombly and Iqbal, federal courts have applied the standard 

of review set forth in those decisions to Fed. R. Civ. P. 12(b)(6) challenges brought 

against complaints filed by the Commission. See, e.g., FTC v. Swish Marketing, No. C 

09-03814,2010 U.S. Dist. LEXIS 15016, at *10-12 (N.D. Cal. Feb. 22, 2010). 

III. THE TWO-PRONG MIDCAL STANDARD DOES NOT APPLY TO A 
STATE AGENCY. 

To support its argument that both prongs of the Midcal test apply to the State 

Board, Complaint Counsel attempts to construct a new state action 
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test to enjoy state action immunity. Complaint Counsel's Memorandum in Opposition to 

Respondent's Motion to Dismiss ("CC's Memo in Opposition to MTD") at 3. This is 

despite the fact that the State Board is 



examined at the state action immunity issue, Congress has chosen to leave Parker and its 

progeny intact. 

The Commission's proposal to change the application of the state action 

immunity doctrine is in contradiction to decades of case law. Requiring active 

supervision of the actions of state agencies that are comprised of members of the 

profession that they regulate would upend the procedures of hundreds of state licensing 

agencies. These agencies currently enforce state laws and regulations without having 

each and every decision micromanaged by already over-burdened and under-resourced 

state officials. 
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requirement to obtain state action immunity. See CC's Memo in Opposition to MTD, at 

4-7; Goldfarb, 421 U.S. 773; Bates v. State Bar of Arizona, 433 U.S. 350 (1977); State 

Board's Memo in Opposition to MPSD, at 15-16 and 19. Respondent has already cited a 

number of cases that postdate Hallie, where federal courts granted state agencies, 

including a number of state licensing boards, state action immunity without applying an 

active supervision analysis. See, e.g., Hass v. Oregon State Bar, 883 F.2d 1453, 1461 

(9th Cir. 1989); Gambrel v. Kentucky Board of Dentistry, 689 F.2d 612 (6th Cir. 1982); 

see also Brazil v. Arkansas Board of Dental Examiners, 593 F. Supp. 1354, 1362 (E.D. 

Ark. 1984), affd, 759 F.2d 674 (8th Cir. 1985); Nassimos v. N.J. Board of Examiners of 

Master Plumbers, No. 94-1319, 1995 U.S. Dist. LEXIS 21376, at *10 (D.N.J. Apr. 4, 

1995), affd, 74 F.3d 1227 (3rd Cir. 1995), cert. denied, 517 U.S. 1244 (1996). 

As in previous briefs, the Commission cites several new cases in its Memorandum 

that are easily distinguished from the instant facts. For example, American Needle, Inc. 

v. NFL, is cited as proof that the Supreme Court still relies on Goldfarb as good 

precedent. American Needle, Inc., 130 S. ct. 2201, 2210 (2010); CC's Memo in 

Opposition to MTD, at 7. However, this case does not even address state action 

immunity or a state agency or active supervision. Goldfarb was cited in American 

Needle, Inc. as evidence in a discussion of whether members of a "single entity" (e.g., a 
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The Commission dismisses several cases where state licensing agencies were 

granted state action immunity without addressing active supervision in the State Board's 

favor as "poorly reasoned." Among these is Earles v. State Bd. of Certified Public 

Accountants. 139 F.3d 1033 (5th Cir. 1998); CC's Memo in Opposition to MTD, at 7. 

The Commission argues that Earles is bad precedent because the defendants in 

subsequent cases which cited to Earles "bear no resemblance" to the financially interested 

accountants in Earles. See CC's Memo in Opposition to MTD, at 7, citing Benton, 

Benton & Benton v. Louisiana Pub. Facilities Auth., 897 F.2d 198 (5th Cir. 1990); Cine 

42nd Street Theater Corp. v. Nederlander Org., 790 F.2d 1032 (2d Cir. 1986); Porter 

Testing Lab v. Bd. of Regents, 943 F.2d 768 (10th Cir. 1993). These three cases do 

indeed support the State Board's argument that state agencies need not show active 

supervision to enjoy state action immunity. Further, Respondent once again refers to the 

number of cases where state licensing agencies were found to be immune from the 

application of federal antitrust law without a discussion of active supervision. See supra, 

at 10. 

Complaint Counsel criticizes Respondent's discussions distinguishing state action 

immunity cases involving price-fixing and rate setting from the instant case. They claim 

that "the Board cites no case for its novel proposition oflaw." CC's Memo in Opposition 

to MTD, at 6. This is incorrect. Respondent has cited supportive case law, expert 

commentary, and the Commission's own State Action Task Force Report to support this 

conclusion. See State Board's Memo in Opposition to MPSD, at 15-16. 

Given a lack of supporting case law, the Commission's argument rests heavily on 

the contents of its own State Action Task Force Report, and the opinions of 

12 



misceIlaneous commentators. CC's Memo in Opposition to MTD, at 7-8. As 

Respondent has stated in previous briefs, such opinions do not carry the weight of 

judicial precedent; however, Respondent can also cite non-judicial authority supporting 

. .. 3 
Its pOSitIOn. 

IV. THE STATE BOARD IS A STATE AGENCY, NOT A PRIVATE ACTOR. 

Complaint Counsel attempts to argue that, because the State Board members are 

dentists and because dentists may provide teeth-whitening services, the State Board has 

"an obvious financial interest in excluding non-dentists from providing teeth whitening 

services." CC's Memo in Opposition to MTD, at 9. Complaint Counsel allege that, for 

purposes of this Motion to Dismiss, they does not have to show that the State Board 

members acted in bad faith, consciously pursued a private interest, or violated an oath of 

office. CC's Memo in Opposition to MTD, at 9. 

As an initial matter, the Commission's failure to allege any facts that could 

establish the State Board. members acted with a private financial interest necessitates 

dismissal as a matter of law. See Twombly, 550 U.S. at 555 (holding conclusory 

allegations without sufficient factual allegations insufficient to survive motion to 

dismiss); see Iqbal, 129 S. Ct. at 1953 (finding that the pleading standards set forth in 

3 See, e.g., C. Douglas Floyd, Plain Ambiguities in the Clear Articulation Requirement for State Action 
Antitrust Immunity: The Case of State Agencies, 41 B.C. L. REV. 1059 (2000): 

[AJgencies frequently do possess authority, as a matter of state law, to prescribe 
competition policy for the state as a whole under general delegations of authority from 
the state legislature. Accordingly, the agency's clear articulation of state policy within 
the scope of its delegated authority should suffice in itself to satisfy the clear articulation 
component of the Parker doctrine. This theory has been recognized by an emerging 
trend of authority in the courts of appeals. 
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Twombly are "especially important" in cases involving qualified immunity of 

government officials). In Twombly, the Supreme Court dismissed the plaintiffs' antitrust 

claims because the plaintiffs failed to allege any facts showing that the defendants 

engaged in an antitrust conspiracy. Id. at 546-65. Like the plaintiffs in Twombly, the 

Commission-in this proceeding-has made insufficient conclusory allegations with 

regard to the State Board members' financial interest in the performance of their official 

state duties. 

The Commission's pleading deficiencies are further compounded by the 

presumption recognized by the Supreme Court that State Board members are "assumed to 

be men [and women] of conscience and intellectual discipline, capable of judging a 

particular controversy fairly on the basis of its 
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• State Board members face criminal penalties and removal from the State Board if 

they willfully omit, neglect, or refuse to discharge any of the duties of [their] 

office" (N.C. Gen. Stat. § 14-230); 

• the State Board's only statutory purpose is to regulate the practice of dentistry "in 

the public interest," and its engagement in any other activity would be in 

contravention to its duly-delegated legislative authority; 

• the North Carolina Constitution prohibits the State Board from engaging III 

antitrust activities (N.C. Const. art I, § 34); and 

• the State has provided for the defense of the State Board in this proceeding, which 

it could not have done if the State Board members had acted with "obvious 

financial interests" in the exercise of their official activities (N.C. Gen. Stat. §§ 

143-300.2, 143-300.4). 

The Commission has failed to set forth any factual allegations that "raise a right 

to relief above the speculative level" that would show the State Board is a private actor 

with an "obvious" financial interest in enforcing the North Carolina Dental Practice Act. 

See Twombly, 550 U.S. at 555. Because it alleges only that the State Board Members 

could have behaved improperly as private actors, by virtue of their profession, the 

Commission' claims must be dismissed. See Swish Marketing, U.S. Dist. LEXIS 15016, 

at *13-14 (rejecting FTC's argument that defendant's status as CEO, standing alone, 

warranted the inference of unlawful involvement in antitrust activities, and dismissing 

FTC's complaint under the pleading standards set forth in Twombly and Igbal). 
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V. THE STATE BOARD ACTED PURSUANT TO A CLEARL Y 
ARTICULATED STATE POLICY, SUBJECT TO ACTIVE SUPERVISION. 

A. The State of North Carolina Has a Clearly Articulated Statutory Mandate 
That Teeth Stain Removal and Other Dental Services Performed by Teeth 
Whitening Services Providers Must Be Offered and Rendered by Licensed 
Dentists and Those Supervised by Licensed Dentists. 

As discussed elsewhere in this brief, the State Board's Memo in Support of MTD, 

and the State Board's Memo in Opposition to MPSD, the State Board has acted pursuant 

to a clearly articulated state policy to restrict the provision of stain removal services to 

licensed dentists. The Commission takes issue with the State Board's decision to send 

warning letters prior to engaging in actual litigation; however, this is quite common 

among state agencies throughout the country. There is a general practice of issuing a 

warning letter to private parties prior to initiating litigation, explaining their board's legal 

position, and asking for a cessation of the complained-of behavior. This avoids the 

unnecessary waste of time and resources that often occurs during the adjudication of a 

dispute. This type of behavior is commonplace and in no way is indicative of ,antitrust 

violations. The Commission has cited no legal authority to the contrary. Therefore, 

Complaint Counsel have failed to satisfy the pleading standard set forth in Twombly and 

Iqbal, to show facts establishing that the State Board did anything more than engage in 

lawful communications, prior to seeking judicial relief against non-dentist teeth 

whitening providers. On this basis, the Commission's claims fail. 

B. The State of North Carolina Actively Supervises the State 



that the legal standards for that test are aimed at private parties, not state entities. 

Complaint Counsel 



proximate relation to lucre must appear; the FTC Act does not cover all 
membership organizations of profit-making corporations without more, 
and an organization devoted solely to professional education may lie 
outside the FTC Act's jurisdictional reach, even though the quality of 
professional services ultimately affects the profits of those who deliver 
them. 

Id. at 766 (emphasis added). Thus, as jurisdiction hinges on whether the entity's 

organizational purpose is intended to improve its members' profits, the State Board is not 

subject to jurisdiction because, by virtue of the North Carolina statute under which it is 

organized, its only purpose is to protect the public interest. N.C. Gen. Stat. § 90-22; see 

In re Hawkins, 17 N.C. App. 378, 194 S.E.2d 540, cert. denied and appeal dismissed, 283 

N.C. 393, 196 S.E.2d 275, cert. denied, 414 U.S. 1001 (1973). 

2. Complaint Counsel argue that teeth whitening is not the practice of 

dentistry and that, even 



3. Complaint Counsel's forecast of evidence that they plans to introduce into 

evidence at trial with regard to the safety of teeth whitening is irrelevant for purposes of 

this Motion to Dismiss and for purposes of this proceeding, as a whole. By attempting to 

challenge a state statute that expressly limits the practice of dentistry (including stain . 

removal) to licensed dentists, the Commission is grossly exceeding its Congressionally­

delegated authority in violation of the Tenth Amendment. 

4. The Commission has pleaded in a conclusory fashion that "the Dental 

Board has engaged in extra-judicial activities aimed at preventing non-dentists from 

providing teeth whitening services in North Carolina." Compl., ~ 19. Specifically, the 

Commission alleges that the State Board has communicated to both non-dentist teeth 

whitening providers and to other third parties that the provision of teeth whitening 

services must be performed by a licensed dentist and "ordered" non-dentist teeth 

whitening providers to stop providing teeth whitening services. CompI., mr 20-22. Based 

on that allegation, the Complaint Counsel argues that those extra-judicial activities 

circumvent the system set up by the North Carolina legislature to provide oversight to the 

State Board's activities. Complaint Counsel admits that, but for the State Board's 

allegedly "extra-judicial activities," the State Board would be entitled to state action 

immunity. CC's Memo in Opposition to MTD, at 15. 

However, as discussed earlier in this brief, it is the general practice of state 

agencies to communicate with private parties prior to initiating litigation, explaining their 

legal position and asking for a cessation of the complained-of behavior. Complaint 

Counsel has 





If a statute is to be sustained as a legitimate exercise of the police power, 
it must have a rational, real, or suqstantial relation to the public health, 
morals, order, or safety, or the general welfare. In brief, it must be 
reasonably necessary to promote the accomplishment of a public good, or 
to prevent the infliction of a public harm. 

Id. at 769-70, 51 S.E.2d at 735 



are examples of the high degree of oversight required as a matter of state law of true 

public 
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