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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

FEDERAL TRADE COMMISSSSSS
Case No. 082322-CIV-ZLOCH

V.

FIRST UNVERSAL LENDING, LLC, a limited
liability company

SEAN ZAUSNER, individuallyand as ower,
officer, or manage of First Universal Lending,
LLC,

DAVID ZAUSNER, individuallyand as ower,
officer, or manage of First Universal Lending,
LLC, and

DAVID J FEINGOLD, individuallyand as
officer or manage of First Universal Lending,
LLC,

Defendants

PLAINTIFF'S OPPOSITION TO DEFENDANTS' MOTION TO ENJOIN
PROSECUTION AND/OR, IN THE ALTER NATIV E, MOTION FOR DISMISSAL OF
CASE DUE TO PLAINTIF F'S SPOLIATION OF EVIDENCE

“M en are only clever at shfting blamefrom thar own dhoulders to those of ahes.”

TitusLivius

Plaintiff
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Preliminary Statement

Plantiff, theFedera Trade Conmission (*FTC” or “Conmission”), heeby slbmits its
Opposition to Defendants third emergency moion and third attemptto dsmissor stay this
action. TheDefendants’ motion fiés becausdlaintiff has not destr@g anyevidene. As set
forth in more detall herein, the Defendants are trying to shift the blamefor ther own decision to
destroytheir “entire computesystem and memop} an ation the Comrission believes
violated the Court’s Preliminayjunction.

Given that the Defendants destroyed their computer system and memory with ébsolutely
no consutation with the FTC, the Defendants motion should be denied. The Defendants claim
to have elied upon one tingnippet of testimonfrom the HC investigaor, and ignored paes
of testimony which madat clearthat the FC had not gt looked at my of the d&a that had
been imagd to detenine whetheevegthing hal or had not ben copi€l. In anycasereliane
is not an dement o a spoliation daim. Ewven if it were, the Defendants reliance was tterly
unreasonable and cannot form the basis of a spoliation action against the FTC. Accordingly,
Defendants’ motion should be dedie
I. Background

OnNovembe 18, 2009, Plintiff Federal Trade Commission filed its Canplaint against
the Dekendants. On bivemberl9, 2009, the Court issued amgoraryRestrainingOrde
against Defendants? That afternoon, the FTC together with the Receiver gained immediate

access b the Defendants business pemises located on the 2 Floor a 5100 PGABlvd, Pdm

! Document #170, ExhibK (to Deendants’ Motion), Declaation of Vasilios A.
Christakos, 1 32.

2 Document #13.
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® Section XVII of the TenporaryRestrainingOrde orde's the Déendants to “ . . .
provide counsd for Plantiff andtheTe
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been imagd bythe FTC independentantrad¢or. On Deembe 18, 2009, the Court issued a
Preliminary Injunction,’ and on Janary 11, 2010, the Cout sua spontéssued an Order to
articulate its Findings d Fact and Corclusions o Law.” Induded amorg the Cout’s findings is
the fact that “Ddendants use falseral decetive claims that Dendant kst Universal lending
will obtain loan modifications to make consumsianortgage paynents substantiallgnore
affordablein all or virtuallyall instances,and that “2fendants do not obtain fooasumers
mortgageloan modificaionsin all, or virtually all, instances that will make their mortgage
payments stbgantially more affordable, as romised.”® The Cout found that there was a
substantial likelihood thatl&ntiff will succeed in provingthat corpoate ad individual
Defendants violated Seon 5 of the Fderd TradeCommesion Act (“HC Act”) and the

Telemaketing Sales Rule (“TSR™.

Defendants Eingold, Sean Zusnerand Daid Zausneiinformed the Reeive and he
attorneythat all substantive consumeranination, includingnonetarntradking, was stored on
Salesfore, a toud computing smpany and not maintained in therdedrives ofthe offie
computers.’® Nether the Receiver, nor her atorney, nor he agent ever directed anyone to

destroyevidene, nor did theyrevent Defendant Fengold from obtaininghis own “imags” of

® Document #53.

" Document #65.

® Document #65, p. 8-

° Document #65, pp. 158.

19 See Delaration of Tama&Kudman attaleed heeto as ExhibitB” at 6.
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See Delaration of TamaKudman attalced heeto as Exhibit



cynically claim was dstroyed by

" See email from FTC counsel Gideon E. Sinasohn to the é&deer dated Mg 7, 2010,
attache heré¢o as Exhbit “E.”



18 See Delarations of ane Mosowitz attached heto as ExhibitD” at § 10, ad the
Dedaraion of Michelle Bergattache herd¢o as Exhbit “C” at | 8.

¥ Document #13. ©®m Novembe 19, 2009 until the entrgf the Preliminarynjunction
on De@mberl8, 2009, the Court’'s TempaoyaRestrainingOrde, Section XX, Presevation of
Reoords
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them, and all othgoersons ormities served with aapy of
this Orderare hereby restained and enjoined from
directly or indir ectly:

2.

Destroying, seaeting, defadng, mutilating,
concaling, altering transfering, or
otherwise dispsing ofany Docunent of
the Receiver ship Defendant, including but
nat limited to books, records, tgpes, discs,
acounting d#a, cheks (fonts and bdc),
correspondence, forms, advertisements
website dsigns ad texs, telemarking
saiptsor oulines, brochures, manuals,
bankingrewrds, customer lists, customer
files, cusomer payment histories, invoices,
telephone records, ledgers, payroll records
or other cuments of @y kind, including

electr onically stored infor mation; . . 2°

Page 8 of 12

Furthermore Section V. C. of the Preliminaigjunction Ordeis titled “Duties ofHosts of

Defendants’ Computerdtiipment” and eéquires the preseation of Déendants’ computer

equipment andeads, Prevent theemoval of thecomputer guipment from its present loian

except as authorized thyrtherorderof this Court . . *

Defendants’ deision to willfully destroythe evidene from its computers also violated

the Court’s Preliminarynjunction OrderegardingElectroni@lly Stored hformation??

Section X.B2 of the Preliminarynjunction Ordereals, in pertinent par

Defendants . . .re heebyrestraned and gjoined from
directly or indirectly:

Destroyng, . . . orotherwise disposingf any

20 Document # 53, Séon X. B.2.

2 Document # 53.

22 Document # 53, Séon X. B.2.


http://www.makinghomeaffordable.gov
http://www.financialstabiliy.gov
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Document othe Recwership Deéndant, . . .
including dectronially stored inform#on; . .

Thereis no exeption to this clegprovision that prohibits Defendts from destrayng
their eletronicdly stored informton merelybecaise theywere undeithe fdse impression that
the FTC had imagd all of thedata fom all of their omputers. The FC quite simpy had
nothing to do with thedestruction of any daa. Any daa destruction was done by the Defendants
who wek the onlyones with acess to theamputers at that point in time. Moreoy#rereis no
support for the notion that efgonic evidencecan bedestrogd eva if one of theparties hd
indeed imagd all of thedata &issue.

“As agenad matter, it is beyond question tha aparty to dvil
litigation has alutyto presere rdevant informaon, including

ESl [electronicdly stored informaon], when that pay “has

notice that thevadenceis relevat to litigation or . . . should have
known that the evidee ma be rdevant to futurditigation. [cites
not quoted]. tlis the responsibilityf the paties to ensuréhat
relevant ESlis presered, and Wwen that dutys breabed, a district
court mayexercise its authorityp impose appropria discovey
sanctions.”John B. v. M.D. Goez, 531 F. 3d 448, 45%{ Cir.
2008); see also Southeasterrebhani@l Servics, Inc. v Brody,

No. 8:08-CV-1151, 2009 WR242395 at *2 (M.D. . Lly 24,
2009).

Here, Ddendants are in the ls positon to determine tat is relevat to their defases.
Plantiff would not necessaily know what should be presaved in Defendants own records that
relae to Deéndants’ dienses. Yet, despite theknowledg that the da on the computswas
relevant to this figation, Defendants willfully destrowd it in violation of the Court’s
Preliminarylnjunction, and now impudentlyy to shift the blame for thespoliation to the

Plaintiff.

2 Document # 53, Séon X. B.2.



Case 9:09-cv-82322-WJZ Document 177 Entered on FLSD Docket 12/21/2010 Page 10 of 12

At the Preliminaryinjunction heang, Plaintiff's investigéor testified that neithdre nor
anyone dsefrom the FTC had yet reviewed data tha had been imaged from Defendants
computers.?* The FTC investigator, therefore, did not know and could not have known with
cettainty which, if any, of Ddendants’ computers ttabeen imagd prior to the Ptaminary
Injunction hearing. After the Receiver returned the computers to the Defendants the Defendants
purposefully destroyed wha Defendants now contend was evidence necessay for the FTC to
prove its cae and neessay for the Defendants to establish their @efses. Néher the Reeiver,
nor herattorney nor heragent eve advised théefendants to destragnything ofan evidatiary
nature® The AC was, until five months afte¢he fact, unawae thd the Deéndants hé

destrogd evidace in this cae?®

V. Conclusion.

In short, the FT has not destr@gl anyevidene in this matter. tlis, in fact, the
Defendantswho have spoliated evidence in this mater. Defendants | atest energency moton is
nothing morehan et anothedespeate dtempt to higck this litigaion, distad the Court, and
find a bais to escapthe rgperaissions of the depéve pratices theyplied on thousands of
unsuspectingonsumers@oss the Uited States. TheTke respetfully requets that the motion
be denid and that the paes be Howed to focus on thellagations set forth in theTC’s

compaint.

24 Document #74, page 43, lines 113 (Pl testimory of FTC investigator Michadl Liggins)
attache heré¢o as Exhbit “A.”

#See Delaration of TamaKudman attalsed heeto as ExhibitB” at {7 and Delaration
of Michelle Bergattache her¢o as Exhbit “C” at 15 and 7.

% See email from FTC counsel Gideon E. Sinasohn to the édeer dated Mg 7, 2010,
attache heré¢o as Exhbit “E.”
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Dated: Deembe 21, 2010

Respectilly submited,

/s/Gideon E. Sinasohn

GIDEON E. SNASOHN

Special forida Bar No. A55001392
HAROLD E. KIRTZ

Special forida Bar No. A5500743

Attorneys for Plaintiff

Federd TradeCommgsion

225 Peachée Stret, Suite 1500
Atlanta, Gerga 30303
(404)6561366 (Sinasohn)

(40
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CERTIFIC ATE OF SERVICE
| HEREBY CERTIFY that on Deember21, 2010, eledronically filed the foegoing

Plaintiff's Oppositionto
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