


ARGUMENT 


I. This Motion Is Timely 

This Motion to Compel is permitted pursuant to Commission Rule 3.38 and Fed. 

R. Civ. P. 37. On October 12,2010, Counsel for Respondent served on the Commission 

its Discovery Requests consistent with Commission Rules 16 C.F.R. §§ 3.31,3.32,3.35, 

and 3.37. Complaint Counsel filed its responses to Respondent's Requests for Admission 

on October 22, 2010. Complaint Counsel served its response to the Interrogatories and 

Requests for Production on November 18, 2010, which was the date upon which 

discovery closed as set by the Administrative Law Judge ("ALJ"). 

On January 5, 2011, Respondent sent to Complaint Counsel a list detailing the 

insufficiency of the responses to the Discovery Requests ("List of Specific Discovery 

Items Requested," attached as Exhibit G) and requesting that Complaint Counsel respond 

by taking the "Action Required" for the "Reason(s) Requested." Respondent stated that 

its counsel was available to negotiate the matter in good faith. On January 11,2011, the 

parties reached an impasse, which has required Respondent to file its Motion. 

II. 	 Complaint Counsel Is Obligated to Respond to Respondent's Discovery 
Requests 

Despite Respondent's good faith efforts to resolve differences, Complaint 

Counsel continues to insist that no further response is required. Because of the impasse, 

Respondent has filed its Motion pursuant to Rule 3.38, which provides that a party may 

apply "for an order compelling disclosure or discovery, including a determination of the 

sufficiency of the answers or objections with respect to ... a request for admission under 
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under 3.37(a), the discovering party may move for an order to compel production or 
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not protect a document which is merely peripheral to actual policy formation." Ethyl 



privilege, and accompany the request with an explanation as to why such information 

falls within the scope of the privilege." In re Adler, Coleman, Clearing Corp., No. 95­

08203JLG, 1999 WL 1747410, at *3 (S.D.N.Y. Dec. 8, 1999); see also Lykken, 2008 WL 

2077937, at *5, quoting Stephens Produce Co. v. NLRB, 515 F.2d 1373, 1377 (8th Cir. 

1975) ("The privilege is a 'very narrow one and need only be honored where the policy 
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CERTIFICATE OF SERVICE 


I hereby certify that on January 11, 2011, I electronically filed the foregoing with 
the Federal Trade Commission using the FTC E-file 
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I also certify that I have sent courtesy copies of the document via Federal Express and 
electronic mail to: 

The Honorable D. Michael Chappell 

Administrative Law Judge 

Federal Trade Commission 

600 Pennsylvania Avenue N.W. 

Room H-113 

Washington, D.C. 20580 

oalj@ftc.gov 


TIns the 11 th day of January, 2011. 

/s/ Alfred P. Carlton, Jr. 
Alfred P. Carlton, Jr. 

CERTIFICATION FOR ELECTRONIC FILING 

J further certify that the electronic copy sent to the Secretary of the Commission is a true and 
correct copy of the paper original and that I possess a paper original of the signed document that 
is available for review by the parties and by the adjudicator. 

/s/ Alfred P. Carlton, Jr. 
Alfred P. Carlton, Jr. 
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summaries directly from the USAO, however, including five written summaries ofinterviews prepared 

by an FBI agent, and United States Postal Service memoranda regarding interviews ofGary Gerhardt 

conducted in June, 2006, and March, 2007, and ofSteven Landmann conducted in June, 2006. (!9..:, 

P. 3 and n. 2). 

On April 1, 2009, Shanahan's counsel requested that the Commission produce, ''[a] II 

transcripts or summaries of investigative interviews relating to this case, including, but not limited to, 

all interview transcripts, notes of interviews, summaries of interviews, and all Federal Bureau of 
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tend to reveal law enforcement investigative techniques or sources. In re Adler. Coleman, Clearing 
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or reasonably likely to follow from the incident in question; (6) whether the 
police investigation has been completed; (7) whether any interdepartmental 
disciplinary proceedings have arisen or may arise from the investigation; (8) 
whether the plaintiffs suit is non-frivolous and brought in good faith; (9) 
whether the information sought is available through other discovery or from 
other sources; [and] (10) the importance of the information sought to the 
plaintiffs case. 

Tn re Sealed Case, 856 F.2d 268, 272 (D.C. Cir. 1988) (citations omitted). "Importantly, across-the­

board claims oflaw enforcement privilege supported only by conclusory statements will not suffice." 

Alexander, 186 F.R.D. at 167.3 

Upon consideration ofthe foregoing, the Court finds that to the extent they apply at all in this 

case 4, the factors favor requiring the Commission to produce the requested summaries ofinvestigative 

interviews. For example, with respect to the extent to which disclosure would thwart governmental 

processes by discouraging citizens from giving the government information, the Court finds the 

USAO's rationale on this point consists solely ofboilerplate and conclusory statements. See May 15, 

2009, Letter from Michael W. Reap, Acting United States Attorney, to the Commission, P. 1; see 

also Miller v. U.S. Dept. ofAgriculture, 13 F.3d 260, 263 (8th Cir. 1993) (citation omitted) ("We 

conclude that the government must make a more specific showing of why disclosure of the 

documents requested here could reasonably be expected to interfere with enforcement proceedings, 

and that it has not yet done so."). With respect to the impact  SoTj�0.0317 Tc 2.234 0 6 Td 
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the indications in the record that there no longer exists an ongoing investigation concerning Shanahan. 

Factor fIve thus weighs in favor ofdisclosure as well. See Miller, 13 F.3d at 263 (internal quotations 

and citation omitted) (in order to invoke the privilege, the government must demonstrate that 

"disclosure could reasonably be expected to interfere with enforcement proceedings.,,).7 

Finally, with respect to the 



CONCLUSION 


Accordingly, 

IT IS HEREBY ORDERED that Michael F. Shanahan, Jr.'s Motion to Compel Discovery 

(Doc. No. 83) is GRANTED, and the Commission is ordered to produce the summaries of 

investigative interviews requested in the motion no later than Friday, July 10,2009.9 

Dated this 6th day 


