
UNITED STATES OF AMERICA
 
BEFORE THE FEDERAL TRADE COMMISSION
 

) 
In the Matter of ) 

) Docket No. 9345 

LABORATORY CORPORATION OF ) 
AMERI CA, et aI., ) PUBLIC 

) 
Respondents. ) 

) 

COMPLAINT COUNSEL'S OPPOSITION TO
 
NONPARTY SUN CLINICAL LABORATORIES' MOTION FOR AN ADDITIONAL
 

BROADER PROTECTIVE ORDER
 
, 

Practice, 16 C.F.R. Par 3 et seq., ComplaintPursuant to the Commission's Rules of 

Counsel hereby submits its opposition to nonpart Sun Clinical Laboratories' motion, pursuant 

to Rules 3.22 and 3.31(d), 16 C.F.R. §§ 3.22, 3.31(d), for entry ofa broader Protective Order 



complete without their inclusion, particularly with respect to market share calculations for 

LabCorp and Westcliff, which wil be inaccurate if the paries are unable to rely on the market 

share data submitted by Sun. Therefore, Sun's Motion should be denied. 

ARGUMENT 

Pursuant to the Protective Order issued pursuant to 16 C.F.R. § 3.3 1 (d), all the material 

that Sun desires to protect will be designated "Confidential" and may only be disclosed to 

LabCorp's outside counsel. Protective Order irir 1,2,3, 7. Outside counsel may only use this 

information "for the puroses of the preparation and hearing of this proceeding, or any appeal 

therefrom, and for no other purose whatsoever." ¡d. ir 8. Based on these provisions, LabCorp 

canot use Sun's documents or information to gain any competitive advantage over Sun and 

therefore Sun's concerns about LabCorp's potential misuse of Sun's information are unfounded.2 

It is 
critical that the Commission be permitted to rely on and lodge into evidence the 

information submitted by Sun.3 In order to most accurately calculate market shares of 
 LabCorp 

"Federal Cour Protective Order") that similarly prevents the disclosure of Sun's already 
submitted confidential or proprietar information to anyone beyond LabCorp' s outside counseL.
 

See Federal Court Protective Order irir 1, 2, 3, 7 (attached hereto as Exhibit A). Sun has fied a 
"Motion for an Additional Broader Protective Order" regarding the Federal Court Protective 
Order, and a hearing on that motion wil be held on January 28,2011. 

2 Despite Sun's assertion that Respondents have not demanded or requested that the 

Commission produce the materials Sun provided to the Commission, Respondents' First Request 
for Documents on the Federal Trade Commission, which was served on December 17,2010, 
seeks, among other things, information and materials received from and communications with 
third paries during the FTC's investigation. 

3 Sun's assertion that it did not have a legal obligation to cooperate with the FTC and 



and Westcliff in the relevant product market, it is necessar to aggregate sales data and other 

market share metrics from the competitors in the relevant market, even small fringe competitors 

like Sun. Further, the Commission has relied on the documents and data it received from Sun to 

refute LabCorp's claim that irrelevant fringe players like Sun are poised to replicate the 

competition that is lost with the acquisition of Westcliff. Evidence from Sun also supports the 

Commission's analysis of market definition, the likelihood and sufficiency of entry into the 

relevant market, and potential anticompetitive effects of the acquisition in the relevant market 

and the Commission should be able, with appropriate protections, to use that information as 

evidence in this matter. Finally, the Commission's economic expert, Dr. Frederick Flyer, has 

used information provided by Sun to calculate market shares. 

Laboratories, July 29,2010. Sun provided the documents for which it now seeks protection 
pursuant to this CID. Seeis CaCs a[nP06Tm�rs , has 



CONCLUSION 

Because the exisg08 the6o Pra2 0 61Crve8aLUSION 
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CERTIFICATE OF SERVICE 

I certify that I filed via hand delivery an original and one paper copy and via electronic 
mail a .pdf copy that is a true and correct copy of the paper original of the foregoing Opposition 
to Nonpart Sun Clinical Laboratories' Motion for an Additional Broader Protective
 
Order with:
 

Donald S. Clark
 
Secretary
 
Federal Trade Commission
 
600 Pennsylvana 
 Avenue, N.W., Rm. H-159
 
Washington, DC 20580
 
secretar@ftc.gov
 

I also certify that I delivered via hand delivery one paper copy and via electronic mail 
one .pdf copy that is a true and correct copy of 
 the paper original of 
 the foregoing Opposition to
Nonpart Sun Clinical Laboratories' Motion for an Additional Broader Protective Order 
to: 

The Honorable D. Michael Chappell
 
Administrative Law Judge
 
Federal Trade Commission
 
600 Pennsylvania Avenue, N.W., Rm. H-1 13
 

Washington, DC 20580
 
oalj@ftc.gov
 

I also certify that I delivered via electronic mail one .pdf copy that is a true and correct 
copy of the paper original of 
 the foregoing Opposition to Nonpart Sun Clinical 
Laboratories' Motion for an Additional Broader Protective Order to: 

Robert W. Chong
 
Law Offices ofDoo & Chong
 
2596 Mission Street, Ste 302
 
San Marino, CA 91108
 
robertchong@doochonglaw.com
 

Counsel for Nonparty Sun Clinical Laboratories
 

I also certify that I delivered via electronic mail one .pdf copy that is a true and correct 
copy of the paper original of 
 the foregoing Opposition to Nonparty Sun Clinical 
Laboratories' Motion for an Additional Broader Protective Order to: 

J. Robert Robertson
 
Corey W. Roush
 
Benjamin F. Holt
 
Hogan Lovells US LLP
 

mailto:robertchong@doochonglaw.com
mailto:oalj@ftc.gov
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Columbia Square,
 
555 Thirteenth Street, N.W.
 
Washington, DC 20004
 
robby.robertson@hoganlovells.com
 
corey.roush@hoganlovells.com
 
benjamin.holt@hoganlovells.com
 

Counsel for Respondents 
Laboratory Corporation of America and 
Laboratory Corporation of America Holdings 

Januar 21,2011 By: 
Erin L. Craig 
Federal Trade Commission 
Bureau of Competition 
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EXHIBIT A
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F() the purpose of protectingtheinterests of 
 the parties and third parties in 

2 the ahove-captioned inattei' agaitistinipropertisë átiddisclqsure öf confidential 

3 informatioti submítted Ot' producediti conpectiouwith ths.rratter:
 

4 IT is HEREBY ORDERED THAT this Protective Order Governing Confidential 

http:likelycau.se
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(other than year),Hl1dany sensitive health informatíon identífablebyindividual; 

? such as al individual'smediqal rcc.ords. "DoGument"shali refer to any discoverable
~ , ..
 
oral testimony, or electronícally stored infonnation3 writing, tèc()ldi:ng, transcript of 


4 in. the possëssion ofa party ora third party. "Commission" shall refer to the 
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5. A designatiqn of either "Confldential - Attorneys' Eyes Only" or "Highly
 

2 Confidential - Oi:tside CouMelOnly"shal1 constitute a representation in good faith 

3 and after careful detennination that the material is not reasonably believed to be 

4 already in the 
 public doniain and that counsel believes the material so designated 

5 constitutes confidential rnaterialasdëfii1eain Paragraph i of this Order.
 

6 6. MateriaI may be desîgnatedas confidential by placing on or affxing to the
 

7 document coutainingsuth màterial OI1 suçh ìw;mner as wiI not 


interfere with the 
8 legibility thereof), orlfanentire folder or box of documents is confidential by
 

9 placing or affxing to that folder or box, the designation "Confidential - Attornèys'
 

10 Eyes Only" or 


"Highly ConfidentiaI- QutsideCounsel Only" oräÎlY other
 

11 àppropriate notice that identifies this proceeding, together with an indication of the 
12 portion or portions öfíhedoêurnentcQiisidered to be confidential material and the 
13 appropriate level of 


confidentiality to be applied. Coi1fidential inforrnation 
14 contained in 
 electronic documents may also be designated either "Contidehtial _ 
15 AttQlleys' Eyes Only" or '~HighlyConfidential - Outside Counsel Only" or any 

16 otherapptopriåte noticethatidentifies this 


proceeding, on the face of the CD or 
17 DVD or other 

medium on which the docuIlërit is produced. Masked or otheiwise 
18 redacted copies of documents may be produced where the portions 


deleted contain 
19 prìvìlegedmatter, provided that the copy 


produced snaIl indicate at the approptiate 
20 point that portions .haye been deleted and 


the reaSons therefor. 
21 

7. Material designated "Highly Confidential - Outside Counsel Only" shall be
 
22 

diSClOSed only to: (a)appropriatejiidges presiding over this proceeding, personnel
 

23 
assisting thejudges, the Commission and its employees, and personnel retained by 

24 
the Commission as experts or consultants for this proceediiig; (b) judges and other 

25 
court personnel of any court having jurisdiction over 
 any appellate proceedings

26 
involving this matter; (c) outside counsel of record for any defendant, their 

27 

28 4 



Case 8:10-cv-01873-AG -MLG Document 82 Filed 01/04/11 Page 5 of 8 PagelD #:1203 

Case 8: 
 1 O-cv-Ot873-AG -MLG Document 76-2 Fìled 12/29110 Page 5 of 8 Page ID 
#:1167 

1 associated attorneys and other employees .of their lawfiriCSJ, provided they are 

2 not einployees bra defendant; (d) anyôneretaine(j tOa.ssist outside counsel in the 

3 preparation or hearing; of this proceedingiiicluding çonsultants,providedthey are
 

with a defendant4 not affiliated in any way and havesigiiedan agreement to abide
 

any witness or deponentwl1o may have authored5 by the terms óftheQrder; and (e) 


6 or received the infol11ation in question.
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good-faith negotiations 
 have failed to resolve the outstandìngicertification that 


any other party shall havefive(5)businëss days2 issues. The producing party and 


receiving a copy of 
 the motion torespond to the applicatiön.Whileah3 after 


4 application is pending, the parties shall maIl1tain the pree"application status of 
 the 

5 111aterìå1.
 

6 I I. DisclosUleof confidential material to 

any . person 
 described in Paragraphs 7 

7 01' 8 Of this Order shall be only for the purposes of the preparation 
 hearing ofand 

8 this proceeding, oranyar)jeal therefÌ"Hll, or for the pUIPQse of the preparatI on and
 

9 hearing in the PTC administrative pröèèedìng directlytelated to this proceeding,
 

10 al1d for no other purpose whatsoevel',provided~ hoWevet, that the CommiSsion
 

i i inaY,$ubject to taking the appropriate steps to preserve the confidentiality of such
 

12 materìaJ, use or disclose confidential material as 

provided by its Rules of Practice;
 

13 sections 6(f) and 2 i of the Federal TnideCofninissionAct; or any other legal 

14 obligation irnposed upon the Conul1issiöl1. 

'15 
12. In theeveI1t that anyconftdëntìal materiai is 
 contained in any pleading, 

16 motion, exhibit 


other paper filed orto be flIed' with the Clerk of the Court, theor 

17 Clerk shall be so informed by 


the Party filing such papers, and such papers shall be
18 filed Ìfi Camerä. To the exteI1 that such material was originally submitted by a 

19 third party, the party including theniâteriaJ~ in its papers shall immediately notify 

20 the submitter of suchìnclusion. Confidential material contained in the papers shall 

21 
continue to have in camera treatllentuntil furthet ordet ofthis Court, 
 provided,

22 however, that such papers may be tumished to persons Of entities who niay receive 

23 confidential material pursuant to Paragraphs 7,8 or 11. Upon or aftel' fiing any 
24 paper containing 


confidential material, 
 the fiing party shall file on the public 
25 record a duplicate copy of 


the paper that does 
 not reveal confidential mateiial.
 

26 

27 

28 6 
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Furtheri. if the protection for any such matetialexpites,a patty may file on the 

2 pub.lcrecord a duplicate copy which alsócoiitains the fcmnetly protected materiaL. 

3 13. If counsel plans to ii1ttuduêeÌrltoevidênce attlieheåi'ing (lny document or
 

4 transcript containing confidentiaJ mttterìalpruduqed by ant)thet party or by a third 

5 pary,they shall provide advance notice to the 
 other party or third pat for 
6 purposes of allowil1g that palty to seek an order thåtthe document or transcript be 

7 granted in êl1merätreatmei1t. Ifthat part wishes in clmiera treatrent tòr the
 

$ dQcumentor transcripti the part:yshall file an apptopriatemotion with the Court 

9 withiri$ days 
 after it receives such notice. Except wheresuclian order is granted, 

10 all docUII1ents andtranscrìpt$ shall be part anhe pt:blic reçord.Wherein camera 

11 treatment is granted, a duplicate 
 copy öfsiich document or transctiptwith the 

12 confidential material deleted therefrom may he 

placed on the 
 public record.
 

13 
14. Ifanypartyreceivesa discovery requestiri any investigåtioi1or in 


åny other 
14 proceeding or matter that may require the disclosure of coiifidentialmaterial 

15 submitted by another pary orthird part, the recipient of 


the discovery request
 
16 shall promptly notify the submitter.pf receipt of s1,ch request, Unless a shorter
 

17 time is mandated by an order of a Cöurt, such iigtification sha.U be in writing ànd be 

18 received 

by the submitter at least 1 0 business days 
 before productIòn,ai1d shan 

19 include 
 a copy ofthis Order and a cover letter that  IfimawNpient of 
by this Orded 


http:submitter.pf
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4.11 (e), to discoveiy requests 
 in another ptoCèeding that are directedtø the
 

2 Commission.
 

3 15. At the 
 time that any consultant 
 or other petscüi retained toassistcöul1Sël iri 

4. tlie preparátioRQf this actiol1conc1udes participation in the action, such person
 

5 shall returnto counsel 
 alJ copies of documents or portions thereof designated 

6 cÖi1fideritial that 
 are in the possession of such person, togetlierwithall notes,
 

'7 Îllêtnotarida Of other papers cqntainìng conficierrtia1 Ìnfòul1ation. Attheconclusion
 

8 of this 
 po4onclusion
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