


Ths the 24th day ofJanuar, 2011. 

ALLEN AN PIN, P.A.� 

lsI Alfred P. Carlton, Jr. 

Noel L. Allen 
Alfred P. Carlton, Jr. 
M. Jackson Nichols 
Attorneys for Resondent 
Post Offce Drawer 1270 
Raeigh, Nort Carolia 27602� 

Telephone: 919-755-0505 
Facsimle: 919-829-8098� 

Email: acarlton@alen-pinnx.com 
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CERTIFICATE OF SERVICE� 

I hereby cert that on the 24th day of Januar, 2011, I electronically fied the 
Commssion using the Federal Trade Commssion E-foregoing with the Federa Trade �

file system, which will send notification of such filig to the followig:� 

Donald S. Clark, Secreta 
Federal Trade Commssion 
600 Pensylvana Avenue, N.W. 
RoomH-159 
Washi~on, D.C. 20580� 
dclark@ftc.gov 

I hereby certfy that the undersigned has ths date sered copies of the foregoing 

upon the Secretar and all pares to ths cause by electronic mail as follows: 

Wiliam L. Laning 
Bureau of Competition 
Federal Trade Commission 
600 Pennsylvana Avenue, N.W. 
Room NJ-6264 
Washi~on, D.C. 20580� 
wlanng@ftc.gov 

Melissa Westman-Cherr 
Bureau of Competition 
Federal Trade Commssion 
600 Pennylvana Avenue, N.W. 
Room NJ-6264 
Washington, D.C. 20580 
westman@ftc.gov 

Michael J. Bloom 
Bureau of Competition 
Federa Trade Commission 
600 Pennsylvana Avenue, N.W. 
RoomH-374 
Washington, D.C. 20580 
mjbloom@ftc.gov 

Steven L. Osnowitz 
Bureau of Competition 
Federa Trade Commission 
600 Pennylvana Avenue, N.W. 
Room NJ-6264 
Washigton, D.C. 20580� 
sosnowitz@ftc.gov 

Tejas Sriushnam� 
Bureau of Competition 
Federa Trade Commssion 
600 Pensylvana Avenue, N.W. 
Room NJ-6264 
Washigton, D.C. 20580� 
tsriusham@ftc.gov 

Richard B. Dagen 
Bureau of Competition 
Federal Trade Commission 
600 Pennsylvana Avenue, N.W. 
RoomH-374 
Washington, D.C. 20580 
rdagen@ftc.gov 
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I also" certify that I have sent couresy copies of the document via Federal Express and 
electronic mail to: 

The Honorable D. Michael Chappell� 
Admnistrative Law Judge� 
Federal Trade Commssion� 
600 Pennylvana Avenue N.W. 
RoomH-113 
Washigton, D.C. 20580� 

oalj@ftc.gov 

Ths the 24th day of Januar, 2011. 

lsi Alfred P. Carlton, Jr. 

Alfred P. Carlton, Jr. 

CERTIFICATION FOR ELECTRONIC FILING 

I fuer certfy that the electronic copy sent to the Secretar of the Commssion is a tre� 

and correct copy of the paper origial and that I possess a paper origial of the signed document 
that is available for review by the paries and by the adjudicator. 

lsi Alfrd P. Carlton, Jr.� 

Alfrd P. Carlton, Jr. 
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UNTED STATES OF AMRICA 
BEFORE TH FEDERA TRE COMMSSION 

COMMSSIONERS:� Jon Leibowitz Chairman 
Wilam E. Kovacic 
Edith Raez 
J. Thomas Rosch 
Julie Brill (recused) 

In the Matter of 
) 
) PUBLIC 

TH NORTH CAROLINA (STATE) BOAR 
OF DENTAL EXARS. 

) 
) 
) 

DOCKT NO. 9343 

) 
) 

PROPOSED ORDER GRATING MOTION FOR RECONSIDERATION AN 
POSTPONIG HEARNG DATE� 

The Scheduling Order entered in ths case on July 15, 2010, set Februar 17, 2011 as the 
date on which the evidentiar hearng is to commence. On Januar 18, 2011, Respondent 
submitted an Expedited Motion for a Later Hearng Date ("Motion for Lateer HeahownLateef)543x,.dLy for ast9 the Ma ntiar he2daBn Janua9 0 0 8.1S  Date ("Motionor Lateer ,  2011, Resou/Lefavideng 0.0~he Mate\ Kovacic sa  Date ("Mo Kovacic "MoReconsch raate "),rubd movl 1on wCg iisste ear Kov8 >>BDC 
/Tntiar he2 10.03 222.56 47modify itswheduliearreflecefavfindigme Mgooded illiearpost11,er Kov8 >>BDC 
/T1
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UNTED STATES OF AMRICA 
BEFORE TH FEDERA TRE COMMSSION 

COMMSSIONERS:� Jon Leibowitz, Chairman 
Wilam E. Kovacic 
Edith Ramirez 
J. Thomas Rosch 
Jule Bri (recused)� 

In the Matter of 
) 
) PUBLIC 

TH NORTH CAROLINA (STATE) BOAR 
OF DENAL EXAINRS, 

) 
) 
) 

DOCKT NO. 9343 

Resondent. 
) 
) 
) 

RESPONDENT'S MEMORAUM IN SUPPORT OF ITS MOTION FOR 
RECONSIDERATION OF THE ORDER DENYG EXPEDITED MOTION FOR 

A LATER HEARNG DATE 

Pursuant to 16 C.F.R. §§ 3.22 and 3.41(b), Respondent, the Nort Carlia State 

Board of Dental Examiner ("State Board" or "Respondent"), submits ths Memorandum 

in Support of its Motion for Reconsideration of the Order Denying Expedited Motion for 

Motion for Reconsideration'').a Later Hearg Date ("Memo in Support of 

I. Introduction� 

In its Januar 21,2011 Order Denyig Expedited Motion for a Later Hearg Date 

("Order"), the Commssion ruled that the State Board, in its Expedited Motion for a Later 

Hearg Date (''Motion for Later Hearng Date"), had not made the requisite showing of 

good cause to support a postponement in the commencement of the evidentiar hearng. 

Because of � the Commssion's manfest failure to consider material facts presented in the 

Motion for Later Hearng Date and in light of new material facts occurg afer the 

the Orer.issuance of the Order, the State Board seeks reconsideration of �



ß. Argument� 

A. Material Facts.Not Considered by the Commission, Which Were Set� 
Fort in the Motion, Support a Finding of Good Cause to Set a Later� 

Hearing Date. 

As an intial matter, the Commssion has failed to consider the State Board's 

Expedited Motion to Amend the Schedulg Order, filed on Januar 18, 2011, which 

curntly is pending before the Admstrative Law Judge ("AU"). Good cause was 

shown in the State Boar's Memorandum in Support ofits Expedited Motions for a Later 

Later HeargHearg Date and To Amend the Scheduling Order ("Memo in Support of �

in the Scheduling Order, other thanDate") to postpone all remaig deadlines set fort �

the date of the evidentiar hearg. As such, sufcient grounds exist for the Commssion 

to reconsider and modify its Order, as the prehearg deadlines are subject to delay. 

Later Heag Date,Second, as set fort in the State Board's Memo in Support of �

the Washington, D.C.whom reside outside of�the pares' witnesses-the vast majority of �

area-are in limbo with regard to their travel plans for the upcomig evidentiar hearng. 

Because of the uncerainty regardig where the hearg will be held, these witnesses 

curently are being forced to forego professional and personal opportties that they� 

otherwse might take if the evidentiar hearng were postponed. Furtemiore, these 

witnesses likely wil incur higher costs in travel and lodging as a result of their inabilty 

to finalize their trvel plan until days or weeks prior to the hearng. There is no 

indication in the Commssion's Order that the Commission considered the State Board's 

material facts with regard to its Motion to Change Hearg Location, which was filed on 

Januar 14,201 I and currently is pending before the Administrative Law Judge. These 
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time since�materal facts are even more compellig now, given the contiued passage of �

these concer were first rased with the AU and the Commssion. 

the outstadigThd, the Commssion ha failed to consider the impact that �



with which certai other deadles in the Schedulig Order have been provided is� 

grounds to support a good cause fiding to postpne the commencement of the hearg 

date in ths proceeding. 

Fift the Commssion has faied to consider the bearg on which the State
i 

Board's Motion for an Order Compelling Discovery ("Motion to Compel'') has had on 

the abilty of the State Board to preare for the upcomig evidentiar hearng. The 

Commssion indicates that it did not consider the Motion to Compel in issuing its Order, 

given that the Admnistrtive Law Judge ("AU") had issued an order denyig the Motion 

to Compel on Januar 20, 201I-one day before the issuance of the Order. The 

Commission's failur to consider the Motion to Compel is grounds for reconsideration of 

the Motion. As the State Board did not have the benefit of the AU's ruing on the 

Motion to Compel until Januar 20, any resolution of � the paries' discovery disputesto 

the extent that the ALI's ruling did in fact provide such resolution-was delayed and 

intedered with the State Board's abilty � to prepare for the upcomig evidentiar hearng. 

Sixth, the Commssion has failed to consider the bearng on which the pares' 

discovery disputes are are ar-01toen provided is� to Compel od aallegile(d anbeauably flawedU"s prproduralrg discovery disputet provisof 
discoveon. As su,/T1_p5s fapMCIDt l ipuruinliallhremceeisof 



available to obtai a ful and fai resolution and/or adjudication of the discovery disputes.� 

Allowig the evidentiar hearg to go forward on Februar 17, 2011 wil deprive the� 

State Board of its rights to purue such remedies. 

the OrderFacts Occurrg After the Issuance of�B. New Material �

Support a Fiding of Good Cause to Set a Later Hearing Date. 

As set fort above, the State Boar's Motion to Compel was denied by the AU on 

Januar 20, 2011 ("AL's Ordet'). On Januar 21, 2011, the State Boar filed a Notice 

its Motion to Compel Discovery. 

the AU's Order 

the Denial of�of Intent to File Application for Review of 

On Januar 24,201 i, the State Board filed an Application for Review of �

(which is incorporated herein by reference). As. set fort in that application, subsequent 

review of ths Order is necessar because: 1) the ALJ's Order involves a controlling 

question of law; 2) the AU's Order presents issues to which there is a substantial grund 

for difference of opinon; and 3) a subsequent review of the AL's Order will be an 

inadequate remedy. 

The State Board intends to contiue to purue all remedes to which it may avail� 

itself so that it will not be prejudiced by Complait Counsel's inadequate discover 

responses and by the ALJ's Order, which is arbitrar and capricious. As a matter of due 

process, the State Board has been denied, to date, its abilty to have its motions regarding 

discovery faily hear and considered. In light of the State Board's rights to reach a full 

and final adjudication of its Motion to Compel, which have ripened afer the issuce of 

the State Board'sthe Commssion's Order, suffcient grunds exist for reconsideration of �

Motion and for the Commssion to enter a fidig of good cause to postpone the� 

commencement date of the evidentiar hearg.� 
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CERTIFlCATE OF SERVICE 

I hereby certfy that on the 24th day of Januar, 2011, I electrnically filed the 
foregoing with the Federal Trade Commssion using the Federal Trade Commssion E-
fie system, which will send notification of such filing to the followig: 

Donald S. Clark, Secretar 
Feder Trade Commssion� 
600 Pennylvana Avenue, N.W. 
RoomH-lS9 
Washington, D.C. 20580 
dclark@ftc.gov 

I hereby certify that the underigned has ths date served copies of the foregoing 
upon the Secreta and all pares to ths cause by electronic mail as follows: 

Wiliam L. Lag 
Bureau of Competition 
Federa Trade Commssion 
600 Pennsylvana Avenue, N.W. 
Room NJ-6264 
Washigton, D.C. 20580� 
wlang@ftc.gov 

Melissa Westman-Cherr 
Bureau of Competition 
Federal Trade Commssion 
600 Pennsylvana Avenue, N.W. 
Room NJ-6264 
Washington, D.C. 20580 
westman@ftc.gov 

Michael J. Bloom 
Burau of Competition 
Federal Trade Commission 
600 Pennylvana Avenue. N. W. 
RoomH-374 
Washigton, D.C. 20580� 
mjbloom@ftc.gov 

Steven L. Osnowitz 
Bureau of Competition 
Federal Trade Commission 
600 Penylvana Avenue, N.W.� 
Room NJ-6264 
Washigton, D.C. 20580� 

sosnowitz@ftc.gov 

Tejasvi Sriushnam 
Bureau of Competition 
Federa Trade Commssion 
600 Pennsylvana Avenue, N.W. 
Room NJ-6264 
Washington, D.C. 20580 
tsrimushnam@ftc.gov 

Richard B. Dagen 
Bureau of Competition 
Federa Trade Commission 
600 Pennylvana Avenue, N. W. 
RoomH-374 
Washington, D.C. 20580 
rdagen@fc.gov. 
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I also certfy that I have sent couresy copies of the document via Federal Express and 
electronic mail to: 

The Honorable D. Michael Chppell 
Adminstrtive Law Judge� 
FederalTrade Commssion 
600 Pennsylvana Avenue N.W. 
RoomH-113� 
VVashigton, D.C. 20580� 
oalj@ftc.gov� 

This the 24th day of Januar, 2011.� 

lsI Aled P. Carlton, Jr. 

Alfred P. Carlton, Jr. 

CERTIFICATION FOR ELECTRONIC FIING� 

I fuer certify that the electronic copy sent to the Secretar of the Commssion is a tre� 

and correct copy of the paper origial and that I possess a paper origial of the signed document 
that is available for review by the paries and by the adjudicator. 

lsI Alfred P. Carlton, Jr. 

Alfrd P. Carlton, Jr. 
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