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ARGUMENT
 

In its Motion, Sun Clinical seeks to bar the FTC from disclosing to LabCorp any 

documents or information Sun Clinical provided to the FTC as part of 
 the FTC's investigation of 

LabCorp's acquisition of Westcliff Medical Laboratories, Inc. That investigation culminated in 

the FTC bringing an enforcement action to prevent completion of the acquisition. LabCorp has 

requested the documents and information provided by third-paries to the FTC in the course of 

the investigation because those materials apparently form the basis of the FTC's claims in this 



1 Therefore the terms of the Protective Order explicitly prevent LabCorp or its attorneys
added). 

from using Sun Clinical's documents or information to "gain a significant competitive 

advantage" over Sun ClinicaL. Motion at p. 7. 

Second, disclosure of Sun Clinical's documents to LabCorp' s outside counsel pursuant to 

the Protective Order governing this case would not harm Sun ClinicaL. Cours routinely allow 

the disclosure of confidential information on an outside-counsel-only basis in order to safeguard 

the very interests Sun Clinical seeks to protect. See, e.g., ODS Techs., L.P. v. Magna Entm 't 

Corp" 583 F. Supp. 2d 1141, 1143 (C.D. CaL. 2008) (protective order providing access to outside 

counsel); Presidio Components, Inc. v. Am. Tech. Ceramics Corp., 546 F. Supp. 2d 951,954 

(S.D. CaL. 2008) (same); E-Smart Tech., Inc. v. Drizin, No. C 06-05528, 2008 WL 1930639 (N.D. 

CaL. May 1,2008) (same); Biovail Labs., Inc. v. Anchen Pharm., Inc., 463 F. Supp. 2d 1073, 

1076 (C.D. CaL. 2006) (same). Indeed, the cases cited by Sun Clinical deal only with the issue of 

whether disclosure to inside counsel is also appropriate; the cours in those cases had already 

permitted disclosure to outside counseL. See Brown Bag Software v. Symantec Corp" 960 F.2d 

1465, 1470 (9th Cir. 1992); us. Steel Corp. v. United States, 730 F.2d 1465, 1466 (Fed. Cir.
 

1984). 

Courts assess the risk of "inadvertent disclosure" of confidential information to 

competitors when determining the scope of 
 protective orders under Fed. R. Civ. P. 26(c). Brown 

f confidential i6oooP <</MCIrakete." IndeOre to outsidel)T is�e  to "gain a sinicant comp30 P <</MCIraketeis�e ded). 



Corp., 730 F.2d 1465; ODS Technologies, 583 F. Supp. 2d 1141; Presidio Components, 546 F. 

Supp. 2d 951; E-Smart Tech., 2008 WL 1930639; Biovail Laboratories, 463 F. Supp. 2d 1073. 

In this case, Sun Clinical does not argue that LabCorp's outside litigation counsel for this matter 



2010, hearing before the United States District Cour for the Central District of 
 California and for 

proceeding before this Cour. Sun Clinical's proposed protective order would prevent LabCorp 

from discovering relevant documents provided by third-paries to the FTC and would create a 

much more burdensome discovery process in which LabCorp would have little choice but to seek 

additional document discovery directly from third-parties such as Sun ClinicaL. 

Fourh, although Sun Clinical states that it "would surely have not cooperated with the 

FTC's investigation to the fullest extent if they had known the information and documents 

provided would be turned over to one of 
 its largest competitors," Motion at p. 9, the FTC Act 

and FTC regulations regarding confidentiality are clear that third party material may be disclosed 

in the course of an enforcement action such as this one? LabCorp is in no position to know what 

was discussed between Sun Clinical and the FTC, but preventing LabCorp from obtaining 

documents and information that the FTC has already reviewed and relied on in bringing its 

enforcement action would unduly prejudice LabCorp, particularly when, as here, Sun Clinical 

has made no showing that disclosure to LabCorp's outside counsel would har Sun Clinical's
 

interests. 

2 Section 21 of the FTC Act expli~itly permits "the disclosure of relevant and material 

information in Commission adjudicative proceedings or judicial proceedings to which the 
Commission is a pary," and provides that "(aJny disclosure of relevant and material information 
in Commission adjudicative proceedings or in judicial proceedings to which the Commission is a 
pary shall be governed by the rules of 
 the Commission for adjudicative proceedings or by court 
rules or orders." 15 U.S.C. § 57b-2. Commission Rules of Practice also state that materials 
obtained in an investigation "may be disclosed in Commission administrative or cour 
proceedings subject to Commission or cour protective or in camera orders as appropriate." 16 
C.F.R. § 4.10. Pursuant to Commission Rule of 
 Practice 3.31, the ALl handling a Par 3 
administrative proceeding shall issue a protective order "in order to protect the paries and third­
paries against improper use and disclosure of confidential information." 16 C.F.R. § 3.31 
(emphasis added). The Protective Order in this case protects these interests, and is consistent 
with the FTC's Standard Protective Order. Id at Appendix A. 
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CONCLUSION
 

For the reasons set forth herein, Respondents respectfully request that the Cour deny 

nonparty Sun Clinical's Motion for an Additional Broader Protective Order. 

Dated: lanuary 24,2011 Respectfully Submitted, 

n4~ 
l. Robert Robertson 
Corey W. Roush 
Benjamin F. Holt 
HOGAN LOVELLS US LLP 
Columbia Square 
555 Thirteenth Street, NW 
Washington, DC 20004-1109 
(202) 637-5600 (telephone) 
(202) 637-5910 (facsimile) 
ro bby .ro bertson@hoganlovells.com 
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Attorneys for Laboratory Corporation of 
America and Laboratory Corporation of 
America Holdings 
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CERTIFICATE OF SERVICE 

I hereby certify that I caused to be filed via hand delivery an original with signatue and 
one paper copy, and via FTC e-file a .PDF copy that is a true and correct copy of 
 the paper
 
original, of the foregoing document with:
 

Donald S. Clark 
Secretary, Federal Trade Commission 
600 Pennsylvania Avenue, NW, Rm. H-159 
Washington,  

mailto:Robertchong@doochonglaw.com
mailto:oalj@ftc.gov
mailto:secretary@ftc.gov


http:hoganlovells.com
mailto:robby.robertson@hoganlovells.com
mailto:amy.gallegos@hoganlovells.com


I, Corey W. Roush, declare and state as follows: 

2 1. I am an attorney at law duly licensed to practice in the District of
 

3 Columbia. I am a partner at Hogan Lovells US LLP, and an attorney of 
 record for 

4 Defendants Laboratory Corporation of American and Laboratory Corporation of
 

5 America Holdings ("Defendants" or "LabCorp"), in this action. I submit this 

6 Declaration in Support of Defendants' Opposition to Nonparty Sun Clinical
 

7 Laboratories' Motion for an Additional Broader Protective Order. The following is
 

8 based on my personal knowledge and if called as a witness, I could and would 

9 competently testify thereto. 

10 2. Hogan Lovells US LLP has been retained to represent Defendants in
 

11 the above-captioned proceeding as well as the administrative proceeding pending 

12 before the Federal Trade Commission.
 

13 3. Litigation counsel representing Defendants in these proceedings are
 

14 not involved, either directly or indirectly, in competitive decisionmaking at 
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correct copy of 
 this e-mail is attached as Exhibit A. 

2 I declare under penalty of perjury under the laws of the United States of 

3 America that the foregoing is true and correct. Executed this 10th day of January, 

4 20 i 1, in Washington, DC. ~ 
6 Corey W. Roush
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Exhibit A
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Please see attached.
 

Very Truly Yours, 
Robert W. Chong, Esq, 
Attorney at Law 

1/10/2011
 


