
UNITED STATES OF AMERICA 

FEDERAL TRADE COMMISSION 


OFFICE OF ADMINISTRATIVE LAW JUDGES 


) 
In the Matter of ) 

) 
The North Carolina Board of ) DOCKET NO. 9343 
Dental Examiners, ) 

Respondent. ) 
) 

ORDER DENYING RESPONDENT'S MOTIONS TO STRIKE (IN PART) 

EXPERT WITNESS REBUTTAL REPORTS 


AND FOR LEAVE TO SUBMIT SURREBUTTAL REPORT 


I. 

On January 13, 2011, pursuant to Rule 3.31A(a) of the Commission's Rules of 
Practice, 16 C.F.R. § 3.31A(a), Respondent filed two motions: (1) a Motion for Leave to 
Submit a Surrebuttal Expert Witness Report and 



• � page 



Counsel attached the Kwoka initial report, the Kwoka rebuttal report, and the initial report 
of Respondent's designated expert, David L. Baumer, which the Kwoka report seeks to 
rebut. 

III. 

Commission Rule 





compensation are as described in my initial Report." As noted above, although Rule 
3 .31A( c) excuses a rebuttal report from the general requirement that each expert report set 
forth the compensation to be paid, nothing in Rule 3.31A prohibits including this summary 
information. 

Page 7 - first two full paragraphs and last partial paragraph, and Page 8­
first partial paragraph �

These paragraphs explain, criticize, and/or seek to contradict certain assertions and 
conclusions in the Haywood report. For example, Giniger asserts that certain of 
Haywood's opinions are consistent with Giniger's; criticizes the bases for Haywood's 
assertions concerning the danger ofnon-dentist teeth whitening, and posits data and 
reasoning Giniger believes disprove Haywood's opinions in this regard. Such matters are 
not outside the scope of fair rebuttal. Black's Law Dictionary, supra; Ernest, 509 F.2d at 
1263; Crowley, 322 F. Supp. 2d at 551. 

Page 10 - last paragraph through page 13 - first partial paragraph 

Similar to the Challenged Portions on pages 7 and 8, the Challenged Portions on 
pages 10-13 also explain, criticize, and/or seek to contradict or disprove various opinions 
in the Haywood report and articles relied upon by Haywood in his report and, accordingly, 
these paragraphs are not outside the scope of fair rebuttal. Black's Law Dictionary, supra; 
Ernest, 509 F.2d at 1263; Crowley, 322 F. Supp. 2d at 551. Moreover, Respondent does 
not assert that any of the information in these Challenged Portions constitutes new opinion 
or an improper supplement. Cf Cooper Tire & Rubber, 2008 U.S. Dist. LEXIS 96729, at 
*4; Duff, 2005 U.S. Dist. LEXIS 46111, at *16-17. 

Page 17 - last full paragraph and last partial paragraph through page 18 ­
first partial and first full paragraph 

Once again, these paragraphs criticize and/or seek to contradict or disprove 
opinions in the Haywood report. For example, these paragraphs cite various sources 
Giniger believes are contrary to Haywood's opinion regarding the danger ofnon-dentist 
teeth whitening and attempt to rebut those opinions with Giniger's own opinions and 
sources. These matters are not outside the scope of fair rebuttal. Black's Law Dictionary, 
supra; Ernest, 509 F.2d at 1263; Crowley, 322 F. Supp. 2d at 551. Again, Respondent 
does not assert that any of the information in these Challenged Portions constitutes new 
opinion or an improper supplement. Cf Cooper Tire & Rubber, 2008 U.S. Dist. LEXIS 
96729, at *4; Duff, 2005 U.S. Dist. LEXIS 46111, at *16-17. 

Page 21 - last partial paragraph through page 24 - first partial paragraph 

Finally, these paragraphs also explain, criticize, and/or seek to contradict or 
disprove opinions in the Haywood report. In general, these paragraphs address Haywood's c o c e r n i n g 4  c o s u m p e r  c o fus n ion  in thl eetph an4 r o f f p e r  

an4 o p i n i o n  in ae to rbuct Haywood's opinions in tihs rgard.h not 



outside the scope of fair rebuttal. Black's Law Dictionary, supra; Ernest, 509 F.2d at 
1263; Crowley, 322 F. Supp. 2d at 551. Moreover, Respondent does not assert that any of 
the infonnation in these Challenged Portions constitutes new opinion or an improper 
supplement. Cf CooperTire & Rubber, 2008 U.S. Dist. LEXI[r(these )h
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strike rebuttal report, court must determine whether the report is a rebuttal, an 
inappropriate attempt to supplement his initial report, or an entirely new opinion); Duff, 
2005 U.S. Dist. LEXIS 46111, at *16-17 (noting that evidence is outside the scope of fair 
rebuttal where it includes opinions on subjects not mentioned in opposing report or 
introduces new matters). 

IV. 

After full consideration of the Motions and the Oppositions, and for the reasons set 
forth herein: (1) Respondent's Motion for Leave to Submit a Surrebuttal Expert Witness 
Report and to Strike (in Part) the Expert Witness Rebuttal Report of Dr. Martin Giniger is 
DENIED; and (2) Respondent's Motion to Strike (in Part) the Expert Witness Rebuttal 
Report of John Kwoka is also DENIED. 

ORDERED: �

Date: January 28,2011 
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