
UNITED STATES OF AMERICA �
FEDERAL TRADE COMMISSION �

OFFICE OF ADMINISTRATIVE LAW JUDGES �

) 
In the Matter of ) 

) 
The North Carolina Board of ) DOCKET NO. 9343 
Dental Examiners, ) 

Respondent. ) 

----------------------------) 

ORDER DENYING RESPONDENT'S APPLICATION FOR REVIEW OF 
ORDER DENYING RESPONDENT'S MOTION TO COMPEL DISCOVERY 

I. 

On January 24,2011, Respondent filed an Application for Review of a Ruling 
Denying Respondent's Motion to Compel Discovery ("Application"). 



litigation or subsequent review will be an inadequate remedy. 16 C.F.R. § 3.23(b); In re 
Daniel Chapter One, 2009 FTC LEXIS Ill, *1-2; In Re Automotive Breakthrough 
Sciences, Inc., 1996 FTC LEXIS 478, at * 1 (Nov. 5, 1996); In Re BASF Wyandotte 
Corp., 1979 FTC LEXIS 77, at *1 (Nov. 20,1979). 

B. The ruling for which interlocutory review is sought 

By Order dated January 20,2011, 

Respondent's Motion for an Order Compelling 
Discovery ("Motion to Compel") was denied ("January 

20,2011 Order"). Respondent's 
Motion to Compel, which argued that certain of Complaint Counsel's objections and 
responses to Respondent's discovery requests were insufficient, was filed on January 11, 
2011. Respondent filed what it titled a "Supplemental Statement to Motion for an Order 
Compelling Discovery" ("Supplemental Statement") on January 18,2011. 

The January 20, 2011 Order denied Respondent's Motion to Compel due to 
Respondent's failure to comply with the express terms of Commission Rule 3.22(g). As 
stated in the January 20,2011 Order, Commission Rule 3.22(g) requires: 

[E]ach motion to compel or determine sufficiency pursuant to § 3.38(a) 
... shall be accompanied by a signed statement representing that counsel 
for the moving party has conferred with opposing counsel in an effort in 
good faith to resolve by agreement the issues raised by the motion and has 
been unable to reach such an agreement. ... The statement shall recite the 
date, time, and place of each such conference between counsel, and the 
names of all parties participating in each such conference. Unless 
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counsel for the moving party has conferred with opposing counsel in an 
effort in good faith to resolve by agreement the issues raised by the motion 
and has been unable to reach such an agreement. Motions that fail to 
include such statement may be denied on that ground. 

January 20,2011 Order at 2. 

Thus, the January 20,2011 Order concluded: 

the parties were on notice that failure to include the required statement 
with a motion to compel could result in denial of such motion on that basis 
alone. Respondent failed to comply with the unequivocal requirements of 
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"To go 



Breakthrough Sciences, Inc., 1996 FTC LEXIS 478, *1 (Nov. 5,1996». Procedural 
disputes and discovery disputes do not amount to controlling questions oflaw. 



Respondent's Motion to Compel Further Discovery Responses. Even if Respondent had 
complied with Rule 3.22(g) and Respondent's Motion to Compel had been considered 
and denied on the merits, a review of such a denial would not materially advance the 
ultimate tennination of the litigation. See In re Hoechst Marion Roussel, Inc., 2000 FTC 
LEXIS 155, *20 ("It is clear that an appeal of the discovery ruling at issue would not 
materially advance the ultimate tennination of the litigation. Such a construction would 
make every ruling in every case appealable as to the relevance and propriety of any areas 
of discovery allowed by an administrative law judge. 'This would negate the general 
policy that rulings on discovery, absent an abuse of discretion, are not appealable to the 
Commission. "'); In re Exxon Corp., 1978 FTC LEXIS 89, * 12 (Nov. 24, 1978). Indeed, 
for that reason, the Commission "generally disfavor[s] interlocutory appeals, particularly 
those seeking Commission review of an ALl's discovery rulings." In re Gillette Co., 98 
F.T.C. 875, 875; 1981 FTC LEXIS 2, * 1 (Dec. 1, 1981); In re Hoechst Marion Roussel, 
Inc., 2000 FTC LEXIS 155, 



fulfil all the requirements of Rule 3.22(g). The fact that Respondent subsequently filed 
its "Supplemental Statement," attaching a chart that summarized the date, time, and place 
of communications with Complaint Counsel and the names of the parties involved in 
each such communication, indicates that Respondent was aware that the Rule requires 
more than the statement Respondent included in its Motion to Compel. 

Respondent argues that it was denied its due process right to confront a witness 
because it was denied the opportunity to respond to claimed misrepresentations and 
omissions made by Complaint Counsel in Complaint Counsel's description of the parties' 
negotiations, through either a reply or a hearing. This argument is immaterial because the 
January 20,2011 Order did not address or attempt to resolve issues concerning the 
parties' pre-motion negotiations. More importantly, however, whether or not Respondent 
was denied the claimed right to rebut Complaint Counsel's representations is immaterial 
to the determination herein that the Application for Review of the January 20,2011 Order 
does not meet the standards for interlocutory review. A/84 Tc 4.3e0244 84 Tc 1.80claimed t h e  
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3.22(g) is not an abuse of discretion. 

IV. 

Respondent has failed to meet any of the requirements of Rule 3.23(b). After full 
consideration of Respondent's Application and Complaint Counsel's Opposition, and 
having fully considered all arguments and contentions therein, Respondent's Application 
is DENIED. 

ORDERED: :DM chPtrU 
D. Michael Chapp 11 
Chief Administrative Law Judge 

Date: February 1,2011 
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