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INTRODUCTION
On January 24, 2011, Respondent continued its recent deluggiahsrby filing a

motion for Reconsideration of the Conrssion’s Order denying Respondent’stion for a new

hearing date.



Il. RESPONDENT FAILED TO DEMONS TRATE THAT RECONSIDERATION IS
WARRANTED

“Motions for reconsideration should be granted only sparinghRespondent failed to
acknowledge, let alone meet, the substantial burden on a movant for reconsideration. As the
Commission explains in connection with final decisions, reconsideration motions will be
“confined to new questions . . . upon which the petitioner had no opportunity to argue before the
Commission.”Cf. Rule 3.55. “Reconsideration motions are not intended to be opportunities ‘to
take a second bite at the apple’ and relitigate previously decided matiecs;’may not be used
to rehash rejected arguments.”

In order to meet its “heavy burdehRespondent must show (1) a material difference in
fact or law from that presented to the court before such decision, that in the exercise of
reasonable diligence could not have been known to the moving party; (2) the emergence of new
material facts or a change of law occurring ratfite time of such decision; or (3) a manifest

showing of a failure to consider material facts presented to the court before such decision.

Y In re Basic ResearghNo. 9318, 2006 FTC LEXIS 7, at *6 (Feb. 21, 2006).

Z2In re Intel Corp, No. 9341, 2010 FTC LEXIS 47, at *4 (May 28, 2010) (citinge
Daniel Chapter OngNo. 9329, 2009 WL 569722, at *2 (Feb. 23, 200®)e Rambusnc., No.
9302, 2003 FTC LEXIS 49, at *12 (Mar. 26, 2003)).

%In re Intel Corp, 2010 FTC LEXIS 47, at *5 (citing In re Daniel Chapter Q2609
WL 569722, at *2; LeClerc v. Wep#19 F.3d 405, 412 n.13 (5th Cir. 2006gisse Nationale
de Credit Agricole v. CBI Indus90 F.3d 1264, 1270 (7th Cir. 1996)).

*In re Basic Researgl2006 FTC LEXIS 7, at *6.

®In re Intel Corp, 2010 FTC LEXIS 47, at *4; In re Daniel Chapter Q2809 WL



Respondent advances two grounds for reconsideration: (1) the Commission’s “manifest failure to
consider material facts,” that is presumably the Commission’s failure to understand the facts
previously presented to it; and (2) the “emergence of new material facts.” These claims are
contrived and false.

A. Respondent Has Not Shown that the Commission Manifestly Failed to
Consider Material Facts

In its Order denying Respondent’s motion for a later hearing date, the Commission stated
that “Respondent has not given the Commission any reason to depart from our preference to
move Part 3 matters expeditiousfy Despite this plain statement, Respondent asserts that the
Commission failed to take into account every “new” fact that Respondent listed in its
memorandum, namely: (1) Respondent’s “pending” motion to amend the scheduling(@)der;
Respondent’s “pending” motion to change the hearing location and the uncertainty and expense
it was presenting to party withes$g8) the pending dispositive motions before the
Commission; (4) the “fact” that discovery was still ongoing; (5) Respondent’s motion to compel
discovery, denied by the ALJ the day before the Commission’s Order; and (6) the ongoing

discovery disputes between Respondent and Complaint Cdunsel.

manifest injustice.ln re Rambus IngNo. 9302, 2003 FTC LEXIS 78, at *2 (May 29, 2003);
see alsdn re Basic ReseargtiNo. 9318, 2006 FTC LEXIS 18, at *10-11 (Feb. 21, 2006)¢e
Evanston Northwestern Healthcare Coro. 9315, 2005 FTC LEXIS 177, at *3 (May 10,
2005).

® Order Denying Expedited Motion for a Later Hearing Date, No. 9343, at 2 (Jan. 21,
2011) (Commission Interlocutory Order).

" This motion was subsequently denied by the ALJ. See Order Denying Respondent’s



Respondent’s argument is unpersuasive. First, in its Order the Commission directly
addressed Respondent’s arguments regarding the pending dispositive motions, the motion to

compel, and the ongoing discovery disputes.




Third, Respondent simply has not demonstrated that the Commission displayed a
“manifest failure” to consider any law or fact in its Order, such as where “the Court has patently
misunderstood a party, or has made a decision outside the adversarial issues presented to the

Court by the parties, or has made an error not of reasoning but of apprehé&n3ibus, a court




shown the Commission indisputably — manifestly — failed to take its facts into account, and in
any case has not shown that any lack of consideration “might reasonably have altered the
result.*’

Finally, the two motions Respondent states were not directly addressed by the
Commission, the (then) pending motion to change the hearing location and the (then) pending
motion to modify the Scheduling Order, are no longer pending and thus this argument is moot.
The ALJ denied both motions, and Respondent can prepare for the hearing with those facts in
mind.

B. Respondent Has Not Identified Any New Material Fact that Affects the
Commission’s Order

Respondent wrongly argues that the ALJ’s deaf Respondent’s motion to compel and
Respondent’s attempts to have that decision reviewed by the Commission justify
reconsideratio®® The fact that Respondent’s challenge to the ALJ’s decision denying
Respondent’s motion to compel occurred after the Commission’s is irrelevant.

The Commission clearly ruled on this argument when it noted that the fact that
“discovery was ongoing . . . and [] Respondent’s Motion For An Order Compelling Discovery
[was] pending . . . . [did not] provide[] anymport for the requisite showing of good cau$e.”

The Commission considered and rejected the pendency of discovery disputes, whatever their

procedural status, as good cause for delaying’tri@eeking interlocutory review for the exact

In re Daniel Chapter One2009 WL 569722, at *2.
18 Respondent’s Memorandum in Support of Its Motion for Reconsideration, at 5.

19 Order Denying Expedited Motion for a Later Hearing Date, No. 9343, at 2 (Jan. 21,
2011) (Commission Order).

2 1n its motion for a new hearing date, Respondent clearly articulated its intended
response to denial of Respondent’s motion to compel or an unsatisfactory outcome to its

6



same issues still does not constitute good cause to alter the hearing date, and reconsideration will
not change that fact.
1. CONCLUSION

Respondent has not demonstrated that the Commission should reconsider its Order.
Worse, Respondent has merely “rehashed” the same arguments that the Commission has already
considered and rejected, wasting its time — and that of Complaint Counsel — rather than
preparing for the February 17th trial date. For this reason, as well as for the other reasons set

forth in this Memorandum, Respondent’s Motion for Reconsideration should be denied.

Respectfully submitted,
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discovery disputes with Complaint Counsel. “The State Board intends to pursue all remedies to
which it may avalil itself so that it will not be prejudiced by Complaint Counsel’s inadequate









