
North Carolina State Board of Dental Examiners, Plaintiff, v. Federal Trade1

Commission, Defendant (Eastern District of North Carolina, Western Division), No. 5:11-CV-
49-FL, Order (February 9, 2011) (denying plaintiff’s motion for a temporary restraining order
and directing filing of joint report and plan on case scheduling matters within fourteen days).
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In the Matter of

THE NORTH CAROLINA BOARD OF 
DENTAL EXAMINERS

 DOCKET NO.  9343
    

ORDER DENYI NG RESPONDENT’S EXPEDITED  MOTI ON
FOR Sainst the Federal Trade Commission in the United

States District Court for the Eastern District of North Carolina (Western Division), and on
February 2, 2011, Respondent filed a Motion for Temporary Restraining Order and Other
Equitable Relief in that Court.  On February 9, 2011, the District Court issued an Order which,
inter alia, denied that motion, stating in relevant part:

Upon careful consideration of the issues raised, the undersigned concludes that
plaintiff has failed to satisfy the requirements for a temporary restraining order. 
Among other things, plaintif f has failed to show that the threatened harm is
sufficiently immediate so as to warrant the extraordinary remedy of a temporary
restraining order. . . . Substantive issue of or relating to the likelihood of
plaintiff’s success on the merits looms large concerning whether plaintiff seeks
this court improperly to enjoin ongoing administrative enforcement proceedings. 
The present showing is not sufficient to warrant a temporary restraining order. 
Plaintiff’s request for temporary restraining order is DENIED.1
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attempt to relitigate the temporary restraining order motion it filed in District Court, and the
District Court refused to grant that relief.  Moreover, Respondent's claims of undue burden ring
hollow, given that Respondent initiated the district court proceeding and waited to do so until
three weeks before the administrative proceeding was scheduled to begin.  To allow respondents
to stay FTC proceedings based on the pendency of collateral federal court actions that they
themselves have initiated would create perverse incentives to attempt to create duplicative
proceedings, and would place respondents, rather than the Commission, in control of the
administrative proceedings schedule.

Neither the date on which the evidentiary hearing will begin nor the place at which it will
be conducted has changed since the Complaint was issued more than seven months ago on   
June 17, 2010.  The pendency of a collateral proceeding in federal district court does not provide
the requisite showing of good cause to change the evidentiary hearing date.  In short, as the
foregoing discussion establishes, Respondent has not made the requisite showing of good cause
for the Commission to stay the administrative proceedings.  Accordingly,

IT I S ORDERED THAT Respondent’s Expedited Motion for Stay of Proceedings
Pending the Outcome of a Motion for Preliminary and Permanent Injunction in U.S. District
Court for the Eastern District of North Carolina be, and it hereby is, DENIED.

By the Commission, Commissioner Brill recused.

Donald S. Clark
Secretary

SEAL:
ISSUED:  February 15, 2011


