





Coastal States Gas Corp. v. Dep’t of Energy, 617 F.2d 854, 866 (D.C. Cir. 1980). Documents in
which “the factual material . . . is so interwoven with the deliberative material that it is not
severable” are also covered. FTC v. Warner Commc ns, Inc., 742 F.2d 1156, 1161 (9th Cir.
1984) (per curiam); accord In re Sealed Case, 121 F.3d 729, 737 (D.C. Cir. 1997). The privilege
applies to documents generated by individual staff members or Commissioners, Sterling Drug,
Inc.v. FTC, 450 F.2d 698, 707-08 (D.C. Cir. 1971); by units within the agency, Warner, 742
F.2d at 1160-62; and by outside consultants or contractors acting on behalf of the agency.
Klamath, 532 U.S. at 10-11.

LabCorp contends that Complaint Counsel failed to demonstrate that the withheld
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the documents pertain was not identified. Mot. to Compel 4. But most of the documents at issue
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two agencies’ interests were closely aligned. Feinstein Decl., §{ 20-26; Manzo Decl., ] 3-4, 6-

8.2 Consistent with applicable confidentiality restrictions (e.g.. 16 C.F.R. § 4.11(. D). the FTC _

and AG staffs shared information with one another and exchanged views on the appropriate






the divestiture remedies sought in the Complaint and the real-world impact of LabCorp’s

acquisition of the Westcliff assets on competition — as well as related, potential enforcement




three days to pass before filing its motion to compel. In any event, the purpose of providing a

declaration is to ensure that the agency and not litigation counsel is the one invoking the
privilege, which is what occurred here.
The privilege logs produced by Complaint Counsel amply satisfy established

Commission precedent.® In addition, by submitting Mr. Feinstein’s declaration, Complaint
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the ‘head of the department’ having control over the requested information; (2) assertion of the



materials and “undue hardship” in obtaining the equivalent by other means, the Court may order
production of purely factual work-product materials, but not materials that reveal the “mental
impressions, conclusions, opinions, or legal theories of an attorney or other representative of a
party.” Rule 3.31(c)(5).

All of the withheld materials originated by Commission attorneys and other staff,
whether pre-decisional or not, were “prepared in anticipation” of the present litigation, and
materials originated by the Interim Monitor or the Manager in order to provide FTC staff the
information required under the HSA constitutes material prepared by agents for or
representatives of the FTC staff. Such material particularly merits work product protection here,

where those documents, 'including replies to emails from FTC staff, would tend to reveal the
mental impressions and legal theories of the FTC attorneys themselves. United States v. Nobles,
422 U.S. 225, 238-39 (1975). The non-disclosure agreements signed by Mr. Kane and Mr.
Shoemaker were intended to provide further assurance that the FTC’s work product information
would not be disclosed to an adversary such as LabCorp. Feinstein Decl., ] 17.

Furthermore, given the common interests of the FT'C and the California AG in antitrust
enforcement and promoting competition, and the restrictions on the AG’s disclosure of
confidential FTC information, see Rule 4.11(c), the FTC staff did not waive or forfeit the work
product privilege by éharing materials with the AG staff. See United States v. AT&T, 642 F.2d
1285, 1299 (D.C. Cir. 1980); Trustees for Elec. Workers Local No. 26,266 F.R.D. 1, 15 (2010)
(“[A] party only forfeits the work-product privilege by a disclosure of privileged information in
a manner that is inconsistent with preserving the secrecy of that information from an adversary.

Disclosure to a person who shares a common interest with the party claiming the privilege
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Finally, LabCorp “has not made a particularized showing of need” and it is “not enough
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of
Docket No. 9345
LABORATORY CORPORATION OF
AMERICA, et al., PUBLIC REDACTED VERSION

Respondents.
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[PROPOSED] ORDER

Upon consideration of Respondents’ Motion to Compel Document Production,
Complaint Counsel’s Opposition thereto, and the Court being fully informed,

IT IS HEREBY ORDERED, that Respondents’ Motion is DENIED.

Date: February _, 2011

D. Michael Chappell
Chief Administrative Law Judge



CERTIFICATE OF SERVICE

I certify that I filed via hand delivery an original with signature and one paper copy and
a .pdf via electronic mail that is a true and correct copy of the paper original of the foregoing PUBLIC
Complaint Counsel’s Opposition to Respondents’ Motion to Compel Document Production with:

Donald S. Clark

Secretary

Federal Trade Commission

600 Pennsylvania Avenue, N.W., Rm. H-159
Washington, DC 20580

secretary@ftc.gov

I also certify that I delivered via hand dehvery one paper copy and one .pdf copy that is
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Counsel’s Opposition to Respondents’ Motion to Compel Document Production to:

The Honorable D. Michael Chappell
Administrative Law Judge

Federal Trade Commission

600 Pennsylvania Avenue, N.W., Rm. H-113
Washington, DC 20580

oalj@ftc.gov

I also certify that I delivered via electronic mail one .pdf copy that is a true and correct
copy of the paper original of the foregoing PUBLIC Complaint Counsel’s Opposntlon to
Respondents’ Motion to Compel Document Production to:
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In the Matter of
Docket No. 9345
LABORATORY CORPORATION OF
AMERICA, et al., PUBLIC REDACTED VERSION

Respondents.
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COMPLAINT COUNSEL’S OPPOSITION TO
RESPONDENTS’ MOTION TO COMPEL DOCUMENT PRODIJCTIQON

APPENDIX A

Declaration of Richard A. Feinstein
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assets with no minimum bid, which would be fully open to potential purchasers other than
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cancelled.




Westcliff as a viable competitor and restore competition in the relevant markets. Cf.

Administrative Complaint, Docket No. 9345, at 12-13 (issued Nov. 30, 2010).

12. Among other things, the HSA provides for the appointment of an-

- ld. at7, ILC.1.(h). Emmett Kane has been retained to serve as the Interim

Monitor.

13. In addition, the HSA provides for the retention of a Manager who
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operational independence of the held-separate Westcliff business — now commonly referred to as
“LabWest” — and to provide ongoing information to the Commission staff regarding the

operations of that business. Accordingly, Mr. Kane is not completely “independent” from the
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the HSA and operating the held-separate business, the Interim Monitor effcctlvely serves as a

consultant to the Commission. Similarly, as Manager under the HSA, Mr. Shoemaker reports

—to Mr. Kane, so his fiduciary obligations are necessarily aligned
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15.  All documents and communications between either the Interim Monitor or the
Manager, on the one hand, and Commission staff, on the other, further the Commission’s ability
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19.  Thave not personally reviewed every email, report, or other document transmitted
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privilege. However, I have reviewed a representative sample of those documents. Based on that
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consider the Commission’s cooperation and coordination with state enforcement agencies to be a
vital and essential tool in fulfilling the Commission’s mission of enforcing the nation’s antitrust

laws.

21.  Because the Commission operates under strict confidentiality rules, including
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its ability to share relevant information with the agencies without fear that it will be disclosed

further. This includes not only Commission staff work product but also documents received from
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state enforcement agency to abide by the Commission’s policies on information-sharing, which

allow access to information for official law enforcement purposes but requires the state
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Respondents.

7 RESPONDENTS’ MOTION TO COMPEL DOCUMENT PRODUCTION

Declaration of Patricia L. Nagler
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