


there is substantial ground for difference of opinion as to that controlling issue; and (3)

immediate appeal from the ruling may materially advance the ultimate termination of the
litigation or subsequent review will be an inadequate remedy. 16 C.F.R. § 3.23(b); In re
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Sciences, Inc., 1996 FTC LEXIS 478, at *1 (Nov. 5, 1996); In re BASF Wyandotte Corp.,
1979 FTC LEXIS 77, at *1 (Nov. 20, 1979).

B. The ruling for which interlocutory review is sought

By Order dated February 14, 2011, Respondent’s Motion for Disclosure was
denied (“February 14, 2011 Order”). Respondent’s Motion for Disclosure sought an
order requiring Complaint Counsel to provide Respondent the following information (the
“Information Requested”):

1) Clarification of the duties, responsibilities and authority of Complaint Counsel

William Lanning;
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Richard Dagen;
3) The jurisdiction of licensure of each of the individual attorneys designated as
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Disclosure” is not an appropriate vehicle for obtaining relief. Rather, Respondent
was required to file a motion to compel under Rule 3.38. However, neither
Respondent’s previously filed Motion to Compel, submitted January 11, 2011,
nor Respondent’s Supplemental Statement regarding the January 11, 2011 Motion
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Complaint Counsel’s answer to Interrogatory 8.

Furthermore, Respondent does not offer any factual, legal, or equitable
basis for treating its “Motion for Disclosure” as a Motion to Compel an answer to
Interrogatory 8. In fact, the timeliness and practicality of such a motion at this
stage of the proceedings would be questionable, given that Complaint Counsel’s
answers to interrogatories were served on Respondent on November 18, 2010, the
fact-discovery deadline passed November 23, 2010, and the hearing in this matter
is scheduled to begin on February 17, 2011. In addltlon other procedural




Not only has Respondent failed to show that allowing an appeal from the
F ebruag 14. 2011 Order would contribute to the determination of a wide spectrum of
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determinative of the instant case. The February 14, 2011 Order was a procedural ruling,
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the methods of discovery and motions authorized by the Commission’s Rules of Practice.
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Commission opinions, is that the hearing examiner['] has a broad discretion therein and
the Commission will not interfere with his rulings short of a showing of an abuse of such
discretion.” In re Suburban Propane Gas Corp., 74 F.T.C. 1602; 1968 FTC LEXIS 277,
*3 (Sept. 20, 1968) (denymg request for interlocutory review concerning prehearmg
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concern prehearing discovery or procedure and thus are subject to the wide discretion of

the hearing examiner”). “The resolution of discovery issues, as a general matter, should
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re Exxon Corp., 1981 FTC LEXIS 112, *4-5 (Feb. 13, 1981) (finding respondents failed
to show how an immediate appeal of an order denying discovery withheld on privilege




