
UNITED sch 

Edith Ramjrez 
Julie Brill 

THE NORTH CAROLINA [STATE] BOARD 
OF DENTAL EXAMINERS, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

PUBLIC 

DOCKET NO. 9343 

RESPONDENT'S APPLICATION FOR REVIEW TO THE COMMISSION 
OF THE ADMINISTRATIVE LAW JUDGE'S RULING 
DENYING RESPONDENT'S MOTION 
FOR DISCLOSURE 

Respondent, the North Carolina State Board of Dental Examiners (the "State 

Board"), hereby files this Application for Review to the Commission pursuant to FTC 

Rule 3.23(b) and in connection with the Ruling of the Administrative Law Judge ("ALl") 

("Ruling," copy attached hereto as Exhibit A) denying Respondent's Motion for 

Disclosure ("Application for Review to the Commission"). 

On March 1, 2011, the ALj denied Respondent's Application for Review 

regarding his Ruling. A copy of the Order ("Detennination" per Rule 3.32(b» denying 

Respondits Motion and 

pursuant 

to Rule 3.32(b), and incorporates by reference the arguments made in support of 
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its Application for Review. A copy of Respondent 's App lication for Review to the AU 

is attached hereto as Exhibit C. 

WHEREFO RE, Respondent requests that the Commission GRANT its 

Appl ication fo r Review and certify the denial of Respondent 's Motion for Disclosure for 

an interlocutory appeal. 

This the 2nd day of March, 201 1. 

ALLEN AND PINNIX, P.A. 

/s/ Alfred P. Carlton, Jr. 
By: 

--N~oe~I~L-.~ ---------------A~JJ-cn

Alfred P. Carlton, J r. 
M. Jackson Nichols 
Attorneys for Respondent 
Post Office Drawer 1270 
Raleigh, North Carolina 27602 
Telephonc: 9 I 9-755-0505 
Facsimile: A

mailto:acarlton@allen-pinnix.com


CERTIFICATE OF SERVICE 

I hereby certify that on March 2, 201 1, 1 electronically filed the forego ing with the 
Federal Trade Commission using the FTC E-file system, which will send notification of 
such filing to the following: 

Donald S. Clark, Secretary 

Federal Trade Commission 

600 Pennsylvania Avenue, N.W. 

Room 11-1 13 
Washington, D.C. 20580 

dclark@ftc,QoY 


I hereby certify that the undersigned has this date served copies of the foregoing 
upon the Secretary and all parties to this cause by electronic mail as follows: 

William L. Lanning 
Bureau of Competition 
Federal Trade Commiss ion 
600 Pennsylvania Avenue, N .W. 
Room NJ-6264 
Washington, D.C. 20580 
wialln ingf@ ftc.gov 

Melissa Westman-Cherry 
Bureau 

mailto:rdagen@ftc.gov
mailto:tsrimllsilnam@fic.gov
mailto:sosnowitz@ftc.gov
mailto:mjbloom@ftc.go
mailto:westman@ftc.gov


Michael D. Bergman 
Federal Trade Commission 
600 Pennsylvania A venue, N. W. 
Room H-582 
Washington, D.C. 20580 
mbergman@ftc.gov 

Laurel Price 
Federal Trade Commission 
600 Pennsylvania Avenue, N.W. 
Room NJ-6264 
Washington, DC 20580 
Iprice@ftc.gov 

Geoffrey Green 
Federal Trade Commission 
60 1 New Jersey Avenue, N.W. 
Washington, DC 2000t 
ggreenfalftc.gov 

Michael Turner 
Federal Trade Commiss ion 
600 Pennsylvania Avenue, N.W. 
Room NJ-6264 
Washington, DC 20580 
mturne r@ftc.gov 

I also certi fy that I have sent courtesy copies of the document via Federal Express 
and electronic mai l to: 

The Honorable D. Michael Chappe ll 

Administrative Law Judgc 

Federal Trade Commission 

600 Pennsylvania Avenue N.W. 

Room H-IIO 

Washington, D.C. 20580 

oalj@ftc .gov 


This the 2nd day of March, 20 II . 

lsI Alfred P. Carlton, Jr. 

Alfred P. Carlton, Jr. 

CERTIFICATION FOR ELECTRONIC FILING 

I fu rther certify that the e lectronic copy sent to the Secretary of the Commission is 
a true and correct copy of the paper original and that I 

mailto:mturner@ftc.gov
http:ggreenfalftc.gov
mailto:Iprice@ftc.gov
mailto:mbergman@ftc.gov


EXHIBIT 

UNITED STATES OF AMERICA A
FEDERAL TRADE COMM ISSION 

OFFICE OF AD"'I~' ISTRATIVE LA W JUDGES 

) 
In the Malter of ) 

) 
The North Carolina Board of ) DOCKET NO. 9343 
Dental Examiners. ) 

Respondent. ) 

----------------------) 

ORDER DENYING RESPONDENT'S MOTION FOR DISCLOSURE 

I. 

On January 25, 2011, Respondent filed a motion enlilied "Motion for Disclosure 
of Non-Privileged and Non-Restricted Agency Information" ("Motion"), Complaint 
Counsel filed an opposition to the Motion on January 28, 20 11 ("Opposition"). 

Upon full consideration of the Molion and Opposi tion , and as fUl1her sd forth 
below, Rt:Spondcnt's MUlion is DENIED. 

II. 

Respondent seeks an order requ iri ng Complaint Counsel to provide Respondent 
with the lollowing infonnation (the "lnfomlation Requested") : 

t) Clarification of the duties. responsibilities and authority of Complaint Counsel 
William Lanning; 

2) Clarification of the dUlies, responsibilities and authorit y of Complaint Counsel s  





would be quest ionable. given that Complaint Counsel's answers to interrogatories were 
served on Respondent on November 18, 2010, the fac t-di scovery deadline pas~ed 
November 23, 20 10, and the hearing in this matter is scheduled to begin on February 17, 
2011. In addition, other procedural requirements ofa Motion(other )Tj�0.255 0.247 0.255 Tc 10Tj� 10Tj� 1�.80ere o S e e 0  0  1 0 . 5  3 5 1 . 3 1  6 4 6 . 0 9  T m � 0 0 6 4 0 0 2 0 > T j o v e m b e r  
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UNITED STATES OF AMERICA 

FEDERAL TRADE COMM ISSION 


OFFI CE OF ADMIN ISTRATIVE LAW JUDGES 


EXHIBIT 

o 


) 
In the Matter of ) 

) 
The: North Carolina Board of ) DOCKET NO. 9343 
Dental Examiners, ) 

Respondent. ) 

) 

ORDER DENYING RESPONDENT'S APPLICATION 

FOR REVIEW OF ORDER DENYING 


RESPONDENT'S MOTION FOR DISCLOSURE 


I. 

On February 18. 2011 , Respondent tiled an Application for Review of 11 Ru ling 
Denying Respondent 's Motion for Disclosure ("Application"). Complaint Counsel tiled 
an Opposition to the Applicat ion on February 24, 2011 ("Opposition"), 







Not only has Respondent failed to show that allowing an appeal from the 
February 14,2011 Order would contribute to the determination of a wide spectrum of 
cases, Respondcnt has not even demonstrated that allowing such appeal wou ld be 
determinative of the instant cast!. The February 14,2011 Order was a procedural ruling, 
rel at ing to whether or not Rcspondent was entitled to the lnfonnation Requcsted under 
the methods of d iscovery and motions authorized by the Commission's Rules ofPracticc. 
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Commission opinions, is that the hearing examiner[ 'J has a broad discretion therein and 
the Commission will not interfere with his rulings short of a showing of an abuse of such 
discretion." In reSlIblirban Prupane Gm; Corp., 74 FTC. 1602; 1968 FTC LEXIS 277, 
*3 (Sept. 20, 1968) (denying request for interlocutory review concerning prehearing 
discovery on grounds that appeals concerning "issues relating to procedural details ... 
concern prehearing discovery or procedure and thus are subject to the wide discretion of 
the heali ng examiner"). ''TIle reso lution of discovery issues, as a general matter, should 
be left to the discretion of the AU." In re Gillefle Co .. 98 F.T.C. 875, 875; 1981 FTC 
LEX IS 2, .. I (Dec. 1, 198 ]); In re Hoechsl Marion Roussel. Inc., 2000 FTC LEXIS J 55, 
'19 (OCI. 17.2000). 

TIle February 14,2011 Order was a procetlural rul ing thof 14,20.208 rg�0.584 0 Td�(i)Tj�0.3r52u3599Tj50 0 7.4001 490.n5.6fl 358.55 541.4el493 0 0011.096g3ej�0.0201s0.208 rg�0 Tc 3.361 0 3 595952.0016 Tc 18455 541.41ec 1(1 )Tj�0039700 875; rul 1 
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rules, or unless the Administrative Law Judge orders othenvisc, the frequency or 

scqucncc of these methods is not limited." Thus the AU is vested with the authority to 

grant Respondent's Motion, regardless of where it stands with respect to the discovery 

deadline or whether it is listed as a specific di scover)' method in Rule 3.3 1. 

Here, there is a compelling need for such discovery. Complaint Counsel , for 

unknown reasons, has re fused to disclose to Respondent basic information regarding the 

states of li censure of its individual attorneys and the capacity in which various attorneys 

holding themselves out to be Complaint Counsel are involved in thi s maUer. Attorneys, 

incl uding Complain t Counsel , have a professional obligat ion to provide sllch information . 

r or instance, the Preamble to the New York Rules of Profess ional Conduc2 provides that 
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matter,4 Respondent's Motion for Disclosure, and a Freedom of [nformation Act 

ReqlJest:~ Compla
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CERTIFICATE OF SERVICE 

I hereby certify that on Ihe 181h day of February, 20 II , I electronicall y filed Ihe 
foregoing with the Federal Trade Commission using the Federal Trade Commission E· 
file system, wh ich wil l send nOlitication of such fili ng to the fo ll owing: 

Donald S. Clark, Secretary 

Federal Trade Commiss ion 

600 Pennsylvania Avenue, N.W., Room H-I72 

Washington, D.C. 20580 

dc86�/P <</M2Ei.22 0.212 0 Tm�(S. )Tj�0.04287365 0.339 0.298 rg� 0 0 10 0 10.1Cie2>Tc 10.1 0 0 9610.5 40.052.65 Tm�tc.gov. 

mailto:rdagen@ftc.gov
http:estnlant'Wftc.gov
http:wlanningriiJ,ftc.gov
mailto:dclark@ftc.gov


I 2.lso certify that I havc scnt courtesy copies of the document via Federal Express and 
electronic mail to: 

The Honorable D. M ichael Chappell �
Admini strative Law Judge �
Federal Trade Commission �
600 Pennsylvania Avenue N.W. �
Room 1-1-11 3 �
Washington, D.C. 20580 �
oalj(O)ftc.gov �

This the 18th day of February, 20 II . 

Is! A lfred P. Carlton. Jr. 
A lfr ed P. Carlton, Jr. 

CERTIFICATION FOR ELECTRONIC FILING 

I further certify that the electronic copy sent to the 



EXHIBIT 

( 

UNITED STATES OF AMERICA �
FEDERAL TRADE COMMISSION �

OFFICE OF ADM INISTRATIVE LAW JUDGES �

) 
\n the Matter of ) 

) 
The North Carolina Board of ) DOCKET NO. 9343 
Dental Examim::rs. ) 

Respondent. ) 
) 

OROR



In support of the Motion, Respondent cites the general motions authority under 
Commission Rule 3.22(a), 16 CFR. § 3.22(a). Respondent also states that Interrogatory 
8 of Respondent's First Set of Interrogatories requested "[w] hich jurisdiction'S bar rules 
are binding upon the Commission's legal staff including Complaint Counsel" but that 
Complaint Counsel's answer. which listed the states of licensure of Complaint Counsel's 
attorneys in the matter, collectively, without connecting those states to any particular 
attomey on the matter, was insufficient. Motion m13-8. Respondent further contends 
that it has not been infonnoo of the various Complaint Counsel's "duties, obligations, and 
authority," Motion '!I 1-2, amI the fa!;t that multipk atturneys arc a!;ling on the same 
matter for Complaint Counsel has created communicatiOn diniculties. Motion �~� 9. The 
Infonnation Requested, Respondent asserts, is "relevant to Counsel for Respondent's 
abil ity to undertake prosecution of this case and to elfectively represent" Respondent. 
Motion �~� 10. 

Complaint Counsel opposes the Motion on the grounds that the fact-discovcry 
deadline in this matter passed two months ago: a "motion for disclosure" of agency 
intonnalion is not a discovery method recognizcd by the Commission's Rules of Practice: 
and the only alternative rule for obtaining agency infonnation is a Freedom of 
Infonnation Act request under Commission Rule 4.11. 1 

HI. 

Respondent's Motion is without merit. First, other than the general motions 
authority under Commission Rule 3.22(a), 16 C.F.R. �~� 3.22(a), Respondent, although 
having the burden ofperstlasion as movant, cites no legal authority pennitting one party 
in litigation to obtain infonnation from the opposing party by way of a "Motion for 
Disclosure." In contrast, Rule 3.31 clearly contemplates particular methods for a party in 
litigation to obtain information, i.e .. discovery, from the opposing party, including 
depositions: intcrrogatories, documcnt requests, and requests for admission. 16 C.F.R. 
§ 3.31 (a). Except for inforlllation purportedly encompassed by Respondent's 
Interrugatory 8, it does not appear, and Respondent does not contend, that Responuent 
allempted to use any discovery method to obtain the Information Requested. 



would be questionable. given that Complaint Counsel's answers to interrogatories were 
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STIPULA n ON: The deponent does nOI �
wlliv e Ihe right to read and sign the depositi on �
Iranscri pt. �

' · .. · ···"' .. •
(Witness swom.) 
MR. CARL TON: If I may go on the record 

for a moment. I'd l ike to enter an appearance, and 
I'd like to note the capacity I'm here in and the 
slate il l w





Cc: Noel Allen; Jack Nichols; jackson.nichols@gmaii.CQm; Kathy Gloden; Dagen, Richard B. 
Subject: Call This AM: FTC DOCKET #9343----Professional Information 

Mr. Lanning: 

As indicated in my earlier email, I wish to speak to you this morning regarding several matters. 

I am available until Jpm. I am traveling and can be reached at (304) 345·6500, Room 1615. Please let me kno..... whattime is 
convenient for you. 

There is an additional matter I wish to discuss with you this morning. It concerns the proFessional inFormation regarding 
Complaint Counsel we have requested on numerous occasions by phone, by Interrogatory, and by email on January 13 (to 
which I have not received a response), and which is also the subject of OUT currently outstanding Motion For Disclosure of 
Non-Privileged and Non·Restricted Information and, more recently. our F01A Request. 

Counsel For Responden! takes the position that Complaint Counsel has a professional obligation to disclose the infonnation 
requested. Before making a formal demand and taking any furthcr steps to secure the information, we wish to discuss the 
request with you one more time. 

Please advise. 

AP C3rlton 

2 




