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UNITED STAT ES OF AMERICA
FEDERAL TRADE COMMISSION

COMMISSIONERS: Jon Leibowitz, Chairman
William E. Kovadc
J. Thomas Rosh
Edith Ramirez
Julie Brill

In the Matter of

NBTY, INC., DOCKET NO. C-4318
a corporation,
DECISION AND ORDER
NATURESMART LLC,

a limited liability company, and

REXALL SUNDOWN, INC.,
a corporation.
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The Federl Trade Commissin havinginitiated an investigtion of cetain a¢s and
pradices of the espondents narden the caption hewof, and the rgpondents havingeen
furnished theedter with a copyof a daft of cmmplaint which the Brea: of Consumer
Protection proposed to @ment to the Commsson for its considetgon and which, if issued by
the Commis®n, would chage the espondents with violations of thederd TradeCommssion
Act; and

The respondents and courder the Commission having theaiter executel an
ageanent containing conset order, a admission byhe respondents of all the jurisdictional
facts st forth in the aforesad draft comgaint, astaement tha the signing of theagreement is
for sdtlement purposes ongnd does notanstitue an @mission bythe respondents that the
law has ben violated a alleggd in such eamplaint, or that angf the fats as allegd in such
complaint, other than jurisdictionaldis, arerue, ad waives and other @visions as requicke
by the Commis®n’s Rules; and

The Conmmission h



receipt and consideration o public comments and having duy considered the comments

received from interested persons, now in further conformity with the procedure desaibed in
Commssion Rué 2.34, 16 C.F.R. § 2.34, the Commission hersfiyes its complaint, makes the
following jurisdictional findings, |ad issues the followingrder

1. Respondent NBTY, Inc. is a Ddaware corporation with its principa place of business
located 82100 Smihtown Ave., Ronkonkoma, NeYork 11779.

2. Respondent NataGmart ILC is a Colorado liméd liability companywith its principal
placeof business at 2100 Smithtown Ave., Ronkonkoma, Nevwk¥Y.1779.

3. Respondent RexallUddown, hc., also doindpusiness as Sundowmgl, is a Forida
corpoation with its principal place diusiness at 2100 Srthibwn Ave., Ronkonkoma,
New York 11779.

4, The Federl Trade Commissin has jurisdiction of the subfematter of this proaaling
and of therespondents and this proceeding is in the public interest.

ORDER
DEFINITIONS
For purposes of this order, the following definitions shall apply:

1. Unless othenge specikd, “respondents” mens NB'Y, Inc., NaureSmart LC, and
Rexall Sundown, ihc., also doindpusiness as Sundowmgl, and thie succesors and
assigns, and their dicers, and ach ofthe abovis agents, servats, repreentatives, and

employees.

2. The ‘NBTY Products” mans, colletively, the childr@’s multivitamin and mineia
chewable tabléproducts manufaured, promoted, advésed, distributed, and sold by
respondentsunder the names Disney Princess Wmpete and Marvel Heroes Canplete
and thefollowing children’s mutivitamin and mineral gummy produds: Disrey Princess
Gummies; Disneyixar Cas Gummies; DisneWinnie the Pooh Gummies; Disney
Tigger & Pooh Gummies; Disndyixar Finding Neno Gummies; DisneRixar Wall-E
Gummies; Disneyixar ToyStoryGummies; and Marvédieroes Gummies.

3. “Commercé means as defied in Section 4 of theTE Act, 15 U.S.C. § 44.

4. “Product” means ay good that is offezd forsale, sold or distributed to the public by
respondents, their swccessas and assgns under any brand name of respondents, their
successas and assgns or under the brand name of any third paty. “Product” dso
means any product sdd or distributed tothe public by third parties under any brand name
of respondents, or und@rivate ldelingageements with respondents, their sassos
and assgns. “Producd” shall indude, but not be limited to, the NBTY Produds.
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5. “Food” and ‘tlrug’ mean as dahed in Section 15 of theTC Act, 15 U.S.C. § 55.
6. “DHA” means docosaheaenoicacid, apolyunsaturaté Ome@-3 fatty acid.
7. The tem “including’ in this order mans “induding without limitation.”

8. The terms “and’ and “or” in this order shdl be construed conjunctively or digunctively
as neessay, to make the@plicable phase orsentene inclusive réher than eclusive.

IT I S ORDERED that respondds, directlyor throudp anycorpoation, partneship,
subsidiary, division, trade ram



B. Any product that is spéeally permitted in labelindgor sud product by
requlations promulgeed bythe Food ad DrugAdministration pursuant to the
Nutrition Labelingand Eduation Act of 1990.

V.

IT IS FURTHER ORDERED tha within five (5) days from the dae of savice of this
order, respondets, jointy and sevelly, shall payto the Comnssion byeledronic funds
transfe the sum ofwo million, one hundred thousanddollars ($2,100,000)n acordane
with instructions provided bthe Commis®n.

A. In the evat of defailt on anyobligaion to make payent under this ordge
interest, computed pswant to 28 U.S.C. § 1961(a), shaktraefrom the dée of
default to the date of pament. h the evat such defalt continues for ten1(Q)
calendar days beyond the dae tha payment is due, the entire amount shdl
immediately becomedue and payable. Respondentsshell be jointly and severally
liable for dl payments require bythis Sibpart ad anyinterest on such
payments

B. All funds paid to the Commigm pursuant to this order shall bgpdsited into an
account administered by the Commission o its agentsto ke used for eguitable
relief, including, but not limited to, consumedress, includingestitution, and
anyattendant pensesdr the @ministration of sub equitable elief. In the
event that diret redress to consumgKwhich shh be the first priorityfor
dispersinghe funds set foin above)s wholly or patially impracticdle or funds
reman after theredress b consumeasis compgeted, the Conmission may apply
anyremaning funds for such othieequitablerelief (includingconsumer
informaion remedies) as it deermines tobereasanably related to respondents
pradices allegd in the complaint. Anfunds not used fasuch equitableelief
shell be deposited in the United Setes Treasuy as dsgorgement. Respondents
shell have noright to chdlenge the Commission’s choice of remedies under this
Pat. Respondentsshall be natified as tohow the funds ae didributed, but stall
have noight to contst the manner dlistribution chosen bthe Commisin.
No portion of anypayment under this Part hen shall be demed gayment of
any fine, pendty, or punitive assessment.

C. Respondents relinquish all dominion, control, and title to the funds paid pursuant
to this Rart to the fullest etent permitted byaw. Respondents shall make
claim to or demand for the return of the funds, directly or indirectly, through
counsal or otherwise In the event of bankruptcy of any respondent, respondents
acknowedge that thedinds paid ar@ot part of the dator’s estatenor does the
estate hae anyclaim or interst therein.

D. Respondents agethat the fats as allegd in the complaint filed in this action
shall be take as true wthout further proofn anybankrupty caseor subsequ#
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date sub action is to take plac e&h respondent, and its sugsors and assig, shall notifythe
Commission as s@n as ispracticable after obtaning swch knowledge. For the purposes d this
order, respondets shall, unless otherwise dited bythe Commisi®n’s authorized
representtives, send byvernidit courier



Provided, furthg that if such omplaint is dsmissed or a tkerd court rules thathe respondd
did not violate anyrovision of the ordg and thedismisal or rulingis either not apped or
upheld on appa, then the ater will terminate acordingto this Rart e though theomplaint
had never been filed, except that the order will na terminate beween the dae swch compaint is
filed and thdater ofthe dedline for gppealingsuch dismissal or rulinghd the date sinc
dismissd or ruling is yoheld on gopeal.

By the Commis®n.

Donald S. Clark
Secreary

ISSUED: March 22, 2011



