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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMI SSON

COMMISSIONERS: Jon Leibowitz, Chairman
William E. Kovacic
J. Thomas Rosch
Edith Ramirez
Julie Brill

In the Matter of

Docket No. C-4320

)

HIKMA PHARMACEUTIC ALS PLC,
a corporation.

N N N N

ORDER TO MAINT AIN ASSETS

of Camplaint tha the Bureau of Campetition propsedto presen to the Canmisson for its
considerabn and which, if issued byxé Commission, would charge Respondent withlations
of Section 7 of the Clayton Act, amanded, 15 U.E. § 18, and Section 5 of the Fedéredde
Commission Act, as amended, 15 U.S§A45; and

Respondent, its atiorneys, ard counsel for the Commisson having thereafter execuedan
Agreement Containing Consent OrdeiSdnsent Agreement”), containg an admission by
Respondent of all theifisdicional facts seforth in the #oresaid draft of Complaint, a statement
tha the sgning of sad Consert Agreement is for sdtlemen purposesonly and does rot constitute
anadmnisson by Respondent that the lav has leenviolated as deged in such Complaint, or that
the facts as Eged in such Complaint, otht#ran jursdictiond facts, arerue, and waiverand
other provsions as rguired by the Commsion’sRules; and

The Commission having thereafteonsideredie matter and having deteined to accept
theexecued Consent Agreemen ard to place sich Consent Agreement onthepublic record for a
period o thirty (30) days for the receipt and congderation of public canmernts, now in further
conformity with the procedure deribed h Conmission Rule 2.34, 16 C.F.R. § 2.34, the
Commisgon hereby issues ts Complaint, makes hefollowing jurisdictional findings ard issues
this Orde to Maintan Assds:

ched therefter with a conv of a draft



Respondent Hikma isa caporation organzed, existing ard doing busness under
ard by virtue of thelaws d England and Wales, with its hreadjuartersadiress &
13 Hanover Square London W1S 1HW, United Kingdom ard the adiress d its
United Statesubsidiay, West-Ward Pharmaceutical Corpaoat, locatel at 465
Industrial Way West, Eatontown, New Jes87724-2209.

Baxter is0000000e,59.700 0.0000 TD (frporat)



E. “Divestiture Assets” means the Germemjectible Product Asgs, as defined irhie Decision
ard Order.

F. “Divestiture Product Busirss(es)’means the business of the Responderftinvihe
Geographic Territory specifiedin the Decision and Order relatedto eachof the Divestiture
Products, inalding the resarch, Development, manufacture, distridwt marketing, and
sale of each Divestire Produtand the asds rehated to such bursess, inaliding, without
limitation, the Divestitur



of theregective Divestiture Roduct Busnesses. Respondent’s responsibili ties stall include,
but are notimited to, the following:

1. providing eab of the respecte Divestitre Product Busirsses with sufficiemvorking
captal to operde a leastat airrert ratesof operaion, to meetall captal cdls with
regect to such busness adto carry on, at leas atthdr scheduled pace dl captal
prgects, businessplansard promotional ectivitiesfor such Divestiture Roduct Busness;

2. continuing, ateast atheir styeduled pace, anydditional expenditure for each of the
respectve Divestiire Product Busirsses authazed priorto the dateéhe Consent
Agreement was signed by Respondentudtig, but not inited to, all resarch,
Developmert, manufacuring, distribution, marketing ard sales expenditures

3. providing suchesources asiay be necessary to responccompetition againsach of
the Divestiure Product and/or to mvent any diminution in $&s of each of the
Divestiture Roduds during and dter the Acquisition processard prior to thecomplete
trander ard celivery of therelated Divestiture Assés to an Acquirer;

4. providing suchesources asay be necessary to maintain the competistrengt and
positioning of ead of the Divestiture Roduds & the rdated High Volume Accaunts;

5. making available for use by daof the respecie Divestitire Product Busirsses funds
sufficient to perform all routie maintenance and allhatr maintenance as may be
necessaryd, and all relacements of, the assetdated ¢ such business)cluding
without limitation, the Divestiture Asses;

6. providing ead o theregective Divestiture Roduct Busnesses with swch funds asare
necessaryat maintain the full economic viabi, marketabiliy and competitiveness of
such Divestiire Product Busirss; and

7. providing swch support senvices b eachof theregective Divestiture Rroduct Busnesses
as were being pwvided to such busess by Respondent as of théeddne Consent
Agreanen was $gned by Respondent.

C. Until Respondent fully trarsfersard celivers the Divestiture Assés to the Acquirer,
Respondent shdl maintain awork force atleast & ealivalent in 9ze, training, and expertise
to wha has beenasedated with the Divestiture Rroducts for the relevart Divestiture
Produd’s lag fiscal year

D. Until theClogng Date for the Divestiture Asses, Respondent shdl provide all therelated
Divestiture Roduct Core Employees with reasmable finandal incertives b continuein thar
positions ard toresarch, Develop, ard marufacuretherelevart Divestiture Roducts
congstent with past pradices ad as nay be necesay to presenve the marketability, viahili ty
and compditiveness d such Divestiture Roducts perding dvestiture. Swchincertives $dl
include a ontinuaion o all employee kenefts offered by Respondent until the dosing Date
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for the dvestiture d the Divestiture Asses has a@cured, incduding regularly scheduled
raises bonuses,vesting of penson bendfits @s grmtted by Law), and additional incertives
as nay benecesay to prevent any diminution of therelevart Divestiture Rodudt’s
competitiveness.

E. Respondent shal:

1. for each Divestiire Product, for a pexd of six (6) months from the Closing Date or
upon the hiring of twerty (20) Divestiture Roduct Core Employees ty the Acquirer,
whichever accus arlier, provide the Acquirer with the opportunity to erter into
employrent contrats with theDivestiture Product Core Employees radtto the
Divestiture Roduds and asetsacquired by suwch Acquirer. Eachof these feriods is
hereindter referredto as the “Divestiture Roduct Core Enployee Access Reriod(s)’;

2. not laterthan the edier of the following dées: (1)ten (10) daysfter noticeby staff of
the Commisson to Resp



b. Respondent’s dbligaionsto the Acquirer of thepaticular Generic Injectade Product
under the tems d any Remedal Agreamen rdatedto such Gereric Injectade
Product; or

c. amlicade Law,

2. not disclog or convey any such ConfidesdtBusinessrformation, diectly or ndirectly,
to any Pasan except the Acquirer a other Persons specificaly authorizedby swch
Acquirer to eceive suchnformation;

3. nat provide, disdose a otherwise make awailade, directy or indirectly, any such
Confidential Busness hformation related to the marketing or sales o the Generic
Injecalde Products 1o the enployees @saiatedwith busness elaedto those Retaned
Produds tha contan the sane adive pharmacautical ingredent asthe Generic Injeciable
Products; and

4. ingtitute procedures ard reguiremerts o enauretha the almve-desaibed enployees:

a. do not provide, diclose or dterwise make availahléirectly or indirectly, any
Confidential Busness hformation incontravertion o this Order to Maintan Asses;
and

b. dona sdicit, acessor uise ay Confidential Busness hformation tha they are
prohibited from receiving for ary reasa o pupose.

G. Not later than thirty (30) days from theeatier of the Closng Date a the catetha this Order
to Maintan Assets becomes final and effective, Respondeall provde to all of
Respondent’s enployees ad other personnd who may have acessto Confidential Busness
Information relatedd the Divestiure Produc notificaton of the restdtions on theuse of
such information by Respondent’s pennel. Respondent dhgive sud notification by
e-mail with return recapt requested or similar trarsmisson, and keepa file of swchreeipts
for one (1) yearféer the Closing Da&. Responderghall provde a copy of such notifidan
to the Acquirer. Respndent shdl maintain complete recadsof all sich ageamens &
Respondent’s registered office within the United Sat



|. Respondent shdl adheretositondent sha



2. The Interm Monitor shall actn a fiduciary @apacity for thebenefit of the Comiasion.

3. The Interm Monitor shall sere until he date of completion by Respondent of the
divestiure of all Gened Injectable Product Asse and therainsfer and delery of the
relatad Product Manufactumg Technology in a manner thiatly satisfiesthe
requirements of the Dectsi and Order and uhthe ealiest of:

a. with respectto eachGeneric Injectalde Produd, the dae the Acquirer (or its
Designes(9) is approved by the FDA to marufacure suich Generic Injeciabe
Product ard ale to marufacure suich Generic Injecialde Product in commeraal
guantities, in a manner consistenith cGMP, independelygtof Respondent and
Baxter;

b. with respecto each Genetilnjectable Product ite date the Acquer notfies the
Commisson ard the Respn



6. Respondent shdl i ndermify the Inteim Monitor and hdd the Interim Monitor harmess
against any losses daims, damages, liabilities,or expensesarising out df, or in
connecion with, thepeaformarnce d the Interim Monitor’s duties,including all
reasonabléees of counsel and othezasonable expses incured in connectin with the
preparabns for, or defense of, any ataj whether or notesultng in any liablity, except
to the extert that such losses, clams, damages, liabilities,or expensesresult from gross
negligence, willf ul or warton acs, or badfaith by the Interim Monitor.

7. Respondent shateport b the Inteim Monitor in accordace with the equirements of
this Ordersand as otherwesprovided in ay agreement approved by the Coission.
The Interm Monitor shall evalate the eports submitted tde Interm Monitor by
Respondent, ard any reports siomitted by the Acquirer with regect to the performarnce
of Respondent’s doligationsunder the Order or the Ranedal Agreanert(s). Within
thirty (30) days fromthedae the Interim Monitor recaeves thesereports, the Interim
Monitor shdl repott in writing to the Comission concening performance by
Respondent o its dbligationsunder the Order;

provided, however, beginning one hunddetwenty (120) dayafter Respondent
has filed its final report pursuant to Paragrgph VIII.B. of theDecision ard Order,
and every one hundredtwenty (120) days thereafter, the Inteim Monitor shdl
report in writing to the Commisson concerning progress ly the Acquirer toward
obtaining FDA approvalt manuécture eah Generic Ingctable Poduct and
obtaining the allity to marufacure ead Gereric Injectade Product in
comnercial quantites, in a manner consistewith cGMP, independelytof
Respondent and Baxter.

8. Respondent may recuire the Inteim Monitor and eat of the Interim Monitor’s

consultang, accountasst attorngs and otherapresentidves and asistans to sign a
custamary confidentiality agreemert; ( coXT® (ide)Tj 14.7000 0.0000 TD (d,)T (d (touTD ag.000

repspf (ara) TRAArE08Eh CRORDIilf dayTi 17.0400 0.0000 ( rep)Tj 18.3600 0.0000 TD780a 0.020 9. 74701 0,001



H. The Inteim Monitor appointed pursuart to this Order to Maintain Asses may e the sane
person appoid as a Divediire Trusee pursuanitthe rel@ant provisons of the Decision
ard Order.

V.

IT IS FURTHER ORDERED that within thirty (30) days after thedate this Order to
Maintan Asses kecames fna and dfecive, and every thirty (30) days theedter wntil
Respondent has willy complied with ther obligaionsto assgn, gran, license, divest trarsfer,
deliver orotherwise converelevantassets asequired by Pagraph I1.A. of the rated Decigon
and Orde in this matter, Respondent shdl submit to the Commisson a \erifiedwrittenreport
seting forth in detail the mamer ard formin which it interdsto comply, is camplying, and has
compliedwith this Order to Maintan Asses and therelated Decision and Order; provided,
however, that, atter the Decision ard Order in this matter becanes fna and dfecive, the reports
due under thi©rder to Mantain Assetsnay be consolidated with, and submittedte
Commisgon at he sane time as the reports requiredto be sibbmitted by Respondent pursuant to
Paagap VIl of theDecison ard Order.

V.
IT IS FURTHER ORDERED tha Resmpndent shdl notify the Canmisson at leas
thirty (30) days prioto:
A. ary proposeddissdution of a Respndent;
B. ary proposedacaquisition, merger a consolidaion of a Respondent; or
C. any other changm a Respondent ihading, but notimited to, assignment and the atien
or dissoluton of subsidiaes, if such change might affect compliance oblayetiarisng out
of theOrders.
VI.
IT IS FURTHER ORDERED tha, for purposes d detamining or scuing compliarce
with this Order and subjecta any legalf recognized pvilege, and upon written@quest and

upon five (5) days natice toary Respndent mack toits prindpal United States dfices, regstered
000dquart0 TD (ate)Tj 14.0400 0.0000 TD (s 0)Tj 13.6800 0.0000 TD (ff)Tj 7.9200 0.0000 TD (ice)1
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