


Sensitive Personal Information as defined by Rule 3.45(b), appear to rely in part on 



Counsel has specifically indicated that it may oppose Respondent's 





This the 6th day of June, 2011 . 

ALLEN AND PINNIX, P.A. 

lsi M. Jackson Nichols 

By: --::-;-:c;c--;-;;------ - ­
Noel L. Allen 
Alfred P. Carlton, Jr. 
M. Jackson Nichols 
Attorneys for Respondent 
Post Office Drawer 1270 
Raleigh, North Caroli na 27602 
Telephone: 919-755-0505 
Facsimile: 919-829-8098 
Email: mjn@allen-pirmix.com 
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mailto:sosnowitz@ftc.gov
mailto:mjbloom@ftc.gov
mailto:mwestman@ftc.gov
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Michael D. Bergman 
Federal Trade Commission Geoffrey Green 
600 Pennsylvania Avenue, N.W. Federal Trade Commission 
Room H-S82 601 New Jersey Avenue, N.W. 
Washington, D.C. 20580 Washington, DC 20001 
mbergman@flc.gov ggreen@flc.gov 

Laurel Price Michael Turner 
Federal Trade Commission Federal Trade Commission 
600 Pennsylvania Avenue, N.W. 600 Pennsylvania Avenue, N.W. 
Room NJ-6264 Room NJ-6264 
Washington, DC 20580 Washi ngton, DC 20580 
Iprice@ftc.gov mturner@ftc.gov 

I also certify that I have sent courtesy copies of the document via Federal Express 
and electronic mail to: 

The Honorable D. Michael Chappell 

Administrative Law Judge 

Federal Trade Commission 

600 Pennsylvania Avenue N.W. 

Room H-II0 

Washington, D.C. 20580 

oalj@flc.gov 


This the 6th day oflune, 20 II. 

Is/ M. Jackson Nichols 

M. Jackson Nichols 

CERTIFICATION FOR ELECTRONIC FILING 

I further certify that the electronic copy sent to the Secretary of the Commiss ion is 
a true and correct copy of the paper original and that I possess a paper original of the 
signed document that is avai lable for review by the parties and by the adjudicator. 

lsI M. Jackson Nichols 

M. Jackson Nichols 
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UNITED STATES OF AMERlCA 

BEFORE THE FEDERAL TRADE COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JUDGES 




ORDERED: 

D. Michael Chappell 
Chief Administrative Law Judge 

Dated: June_ .2011 
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UNITED STATES OF AMERICA 

FEDERAL TRADE COMMISSION 


OFFICE OF ADMINISTRATIVE LAW JUDGES 


) 
In the Matter of ) 

) 
The North Carolina Board of ) DOCKET NO. 9343 
Dental Examiners, ) 

Respondent. ) 
) 



ATTACHMENT A 

For the purpose ofprotecting the interests of the parties and third parties in the 

above-captioned matter against improper use and disclosure of confidential information 

submitted or produced in connection with this matter: 


IT IS HEREBY ORDERED 



6. Material may be designated as confidential by placing on or affixing to the document 
containing such materia] (in such manner as will not interfere with the legibility thereoO, 
or if an entire folder or box of documents is confidential by placing or affixing to that 
folder or box, the designation "CONFIDENTIAL-FTC Docket No. 9343" or any other 
appropriate notice that identifies this proceeding, together with an indication of the 
portion or portions of the document considered to be confidential material. Confidential 
information contained in electronic documents may also be designated as confidential by 
placing the designation "CONFIDENTlAL- FTC Docket No. .29 rg�0.0192 Tc 10.7 0 0260.7 40135 668. 0 Td�(any 30j�0.0212 Tc 1.75 0 Td�(other )Tj�0.012158.7 -175 Tc-1.211 Td�(appropriate )Tj�0.223 0.212 0.22 Tj�0.0061 Tc 4.944 0 Td�(notice )Tj�0.0048 Tc 2.779 0 Td�(that-)Tj�0.286 0.282 0.29 7j�0.0126 Tc 1.834 0 Td�(identifid )Tj2-0.0017 Tc 4.133 0 Td�(this )Tj�0.223 0.212 0.22 65�0.0212 Tc 1.754 0 Td�(pro 0 Td�(, )Tj�0.286 0.282 0.29073�0.01069Tc 4.133signati.22 rg�-0.00.3 Tc 4.807 2 Tm�(the )T71�0.01136Tc 1.122fad�(notice )Tj�0.05 Tc 12.2421 0 38o. ) 592. Tc630.24 Tm�(.22 rg�-0.0032 Tc 10.7 0 392.Tj�592. Tc630.24 Tm�(the j�0.01355 T4Tc 10.7 0 0 10rg�592. Tc630.CDportion )Tj�0.0192 Tc 10.7 0 0275 T 592. Tc630.20 Td�(or )Tj�0.223 0.212 0e )Tj9�0.0075 Tc 1.201DVD0 Td�(, )Tj�0.286 0.282 0.29)Tj�0.03946Tc 4.133sd�(other )9�0.007521Tc 1.75 0 Td�(other Tj�0.0127 Tc -31.236 -1.1m�(pumTm�(the j�0.0135722612.2421 0 046.3 5790rg�630.2ignation 0Tj�0.0292 Tc 10.7 0 167 08 5790rg�630.which Tm�(.22 rg�-0.02. Tc 1.178 0 Td�(the )T2�0.0216 Tc 1.519 0 Td�(document )Tj�0.223 0.212 0.22 21g�0.01989Tc 4.807 Td�(this )Tj�0.286 0.282 0.290Tj�0.00.9 Tc 4.807 0 duced.Td�(the )T3�0.01970Tc 1.754Maskesignaton )Tj�0.03953Tc 2.649 0 Td�(or 217�0.007521Tc 1.75 0 Tdwisropriate )Tj�0.223 0.212 0.2216g�0.0198 Tc 2.649conactesignaton )Tj�0.286 0.282 0.29 r�0.0398 Tc 1.75copidentifid ) rg�0.05685612.2421 0 4820.285790rg�630.24 Tm�(of )Tj�0.223 0.212 0.22 rg�0.0292 Tc 10.7 0 107.285670.3�630. 0 Td�(documents-)Tj�0.286 0.282 0.29 7�0.01971Tc 1.178 0 Td�(may )Tj�0.223 0.212 0.22g�0.0292 383Tc 10.7 0 1790T3�5670.3�630. 0 Td�(be )Tj�0.286 0.282 0.29 4j�0.0192 Tc 10.7 0  rg. Tc5670.3�630. 0 ducedTd�(the )Tj�0.00816g� 3.679  Td�(notice )Tj�0.223 0.212 0.22 rg�-0.02.8 Tc 3.225 0 Td�(the)Tj9�0.007 Tc 4.253 0 Td�(portions )Tj�0.286 0.282 0.29 4r�0.03966Tc 4.807d29 tedTd�(the )4�-0.01837 Tc 1.75co Td�(ctronic )Tj�0.223 0.212 0.22 4r�0.039331c 4.807 0ivilegesignaton )Tj�0.286 0.282 0.29

t h e  t.05j�0.0127preparatihich Tm�(.39758075 11 Tc 10.7o.223 0.2 )Tj�0.286 0.282 0c 11721g�0.0174  t h e  t 1 � 0 0 T c  0 7  0 i a f f t l i a t e d 3 6 5 9  2 2 i g n a t o n  t h e  t1�974  the .229 0iv005j�0.0127prote tiv 0 Td�co0 .459 04 475.04.572Trder;3659 031220221282.7cTc 07 0iant Td,o53 066�(oth.0548ntial )(e) Td�(th1220the )e4c7 04.572Tny6 0.282.171m�(t.0558ntial )witness223 0.2.39758073.402 c 10.7o.223 0.204m�(. 5  -35.de.2Tc 1.5lv3si6.01274 i11the3 529 03122022T35.6firrn(s),3 whohe3 529 035Tc 1by3Tc ;3659 031659 03126 21100.1621g�0.0558n30Tj�0withvilege 0ihe )4�-0.01837 Tc 112221282.2�0.001274 is2l 0 Td�(nuthor.6364.5�0.10.7 0 1 072097 405.6101500assi3.07 0mTj�0.286 0.282 0c 11721g�0.0174  040.7 026�097 405.61027.ilesi3.07 0mTjiate459d6362 342ntial )4 ev1 Tm�(.301 0iv0.5 )t10.7 0 1257�097 405.6108.223esi3.07 0mTjinf223 0.212 0.0.6362 34ns t.0558nt.0127Tny76 Tm�(.30pers58075 11 T1t10.7 3ilegTd�(thedescribher )9�.079. Tc 1.17.678e476433 08845.9as)68.1al5612 .39758075 17cTc 07 0ia.2250.282.171m0.286 0.282 0c 1156m�(t1�80 Tc)Tj�02ea73 0.2 thowever223 0.212 0.0.6362 34ns t.0558n301069Tc 4..282(tho9 0re )T2T4282 053 02ther .11tmo9758,�0.055�0.10.7 3y44n.005ileexhibit075 17cTcn51127.-3och37 rrn(s),3 oriv005j�212 0.0.6362 34ns t1�80 T315on 4 55400.2 
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RE: North Carolina Board of Dental Examiners Document Production Page I of 1 

Kathy Gloden 
_._--------­

From: Noel Allen 

Sent: Wednesday, July 23, 2008 4:16 PM 

To: Westman·Cherry, Melissa 

Subject: RE: North Carolina Board of Dental Examiners Document Production 

Importance: High 

Sensitivity: Confidential 

Melissa ­

I wanted to update you on the status of the North Carolina Board of Dental Examiners' response to the FTC's 
document production request. I had a meeting yesterday with Carolin Bakewell, Esq., the Board's in-house 
attomey, and Board Chief Operations Officer Bobby White, Esq. We discussed the status of the document 
production request, in particular the confidential and privileged documents. Ms. Bakewell and Mr. While will be 
reviewing documents that we have preliminarily identified as confidential and privileged, with an eye toward 
identifying any additional documents that 
can be released at this time. We expect to have a substantial additional batch of documents e-mailed to you in 
the next week. 

Regarding your question about health information, the few instances where this, alone, was a concem have 
already been redacted . 

In the meantime, could you provide any suggestions as to how we might deal with privileged documents 
(including work-product) entwined in ongoing public protection litigation from being shared with opposing parties 
in those pending disputes? What restrictions could the FTC accept in that regard since simply laking the 
documents out of the "public records" calegory might not accomplish that? The Board is concerned about not 
only traditional notions of privilege, but also their obligations under state laws making investigative files 
confidential . 

Thank you. 

Noel 

From: Westman-Cherry, Melissa [mailto:MWESTMAN@ftc.gov] 
Sent: Mon 7/7/2008 12:57 PM 
To: Kathy Gladen 
Cc: Noel Allen 
Subject: RE: North Carolina Board of Dental Examiners Document Production 

I apologize if I am missing something, but I don't understand how the 
descriptions of the documenlS identify what type of confidential 
information the docwnents may contain. That being said, would 
permission co redact any health infonnation thai may identify an 
individual person solve the issue? 

EXHIBIT 


7/2412008 
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Melissa Westman·Chcny 

Bureau of Competition 

Federal Trade Commission VIA HAND DELIVERY 

601 New Jersey Avenue NW 

Room 6255 

Washington, DC 20001 


Re: 	 North Carolina Board of Dental Examiners 

FTC File No. 0810137 


Dear Melissa: 

We arc herewith producing OD bchlllf of the North Carolina Board of Dental ExaminCl1l 

(the Board) the requested documents pursuant to the Federal Trade Commission 's letter 
request of March 6. 2008 and subpoena of February 24,2009. You witt find coclosed a 
CD-Rom containing two folders. The first folder contains a1l non-<:onfidential and non­
privileged documents produced to date. The second folder contains confidential 
documents produced for the first time today. Also enclosed are responses to both sets of 
specifications, as weU as the master index and privilege log. These documents are being 
produced subject to the protcttioos of., U.S.C. II 46(1) and '7b·2, 16 C.F.R. 1 4.10(d), 
and applicable provisions of the Federal Rule of Evidence S02. This document 
production is also subject to all ofthe rights and protections afforded by applicable North 
Carolina statutes, including N.C. Gen. Stat. I§ 132· 1.1 (confidential communications by 
legal counsel to a public board or agency), 132·1.2(1) (confidential infotmarion), aod 90· 
41(g) (confidentiality of the Board's investigative files). 

The Board ' s activities in this area are plainly pursuant to statutory authority found at N.C. 
Gen. Stat. §§ 90-40 and 9Q.4O.1 (practicing dentistry without a license), 90·29 (defining 
the practice of dcotistry), and 90·233 (defining the practice of dental hygiene). Similar 
actions under comparable state statutes have been upbeld in cases such as the one 
recently addressed by the Circuit COW1 of Montgomery County in Alabama. See While 
Smile USA, Inc. v. Board ofDenIal Examiners ofAlabomo, No. CV 2008· I S3 (Cir. Ct. 

http:Uln-pinnlx.com


Melissa Westman-Cherry 
March 31, 2009 
page two 

Montgomery County Feb. 10, 2009) (copy enclosed). Of course, we respectfully note 
that the Board is also afforded state action exemption from federal antitrust liability 
punuant to Paricer v. Brown, 317 U.S. 341 (1943) for it efforts to protect the citizens of 
Nortb Carolina as 
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Confidential Materials Containing Sensitive Personal Information 

The attached letter dated March 31, 2009 and attached hereto 





• 	 632 - REDACTED 08-029 (identifies recipient of cease and desist letter by name and 
quotes from her response to the Board) 

08-195 (identifies company as receiving a cease and desist • 	 633 - ' REDACTED 

letter) 


• 	 639 - REDACTED 09-049 (identifies person at company who responded to cease and 
desist letter) 

• 	 660 - REDACTED • 08-195 (identifies company as receiving a cease and desist 
letter) 

• 	 1178, 11 79 & 1180 - REDACTEijg_132 (discusses complainants as Mr. Y and Mrs. Y) 

• 	 1282 - REDACTED 07-208; _ REDACTED 07-017 (talks about 
communications with complainants) 

07-017 (talks about communications with • 	 1286 --. REDAC1-ED 

complamant) 


• 	 1388c & d - REDACTED 08-029 (identifies recipients of cease and desist letter by name) 

• 	 1388i &j -- .: 07-017 (identifies recipient of cease and desist REDACTED 

letter) 


Further, Respondent also notes that there are a couple of instances where the teeth 
whitening revenues of fonner or current Board members are divulged. One of these Board 
members, Dr. Owens, was to Respondent's knowledge never provided with any notice under 
3.45(b) by under members All341.29 Tm�(of )T24.1any.0079 Tc36.2 259.7 83.81 341.29 0.29</MCID a r i n T j � - a t i o n 7 . 8 7 9 . 3 6  0 . 0 1 2 8 5 T 2 4 0  T d � ( a r s h o u l d 0 . 0 1 2  0 . 2 9  0 . 2 9 8  1 3 � 0 . 0 0 3 6  b . 9 5 6  0 0  T d � ( d i v u l g e d .  ) T j � 0 . 2 9 4 f o n n e r . 3  T d � ( t h e  T r e a t e . 9 1 5  0  T d � ( m e m b e r s  ) T j � - 0 . . 3 6  T m � ( t o  ) T j 0 3 9 � - 0 . 0 2 0 5  T 3 5 0 7  2  2 5 9 . 7  8 3 . 8 1 a  ) T j � - 0 . 0 0 4 R e s p o n d e n t ' s  ) T j � 0 . 3 7 8  4 1  2 5 9 . 7  8 3 . 8 1 c o n f i l e d g i a l j � 0 . 2 . 2 1 6 1 9 8 5 5   r g 8 ( t h e r e  ) p u r s u a n t 7 . 8 7 9 . 3 6  T m � ( t o  ) T j � 0 . 0 1 5 6  T c  1 1 4 7 9 . 9 7  2 5 9 . 7  8 3 . 8 1 T o 9 5 6  0 0  T d � ( d i v u l g e d .  ) T j � 0 . 2 9 1 2 5  r g � 0members �an0.002 .36 Tm�(to  0580j�-0.0205 T9 0 1 245.76 0 Tdin)Tj�-c 12.7985 0D 

to members members 



Attachment a/s 

Ce: 

The Honorable D. Michael ChappelJ lJ Chappe
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