ANALYSIS OFAGREEMENT CONTAINING CONSENT ORDERS
TO AID PUBLIC COMMENT
In the Matter of Da\ta, Inc., File No. 111-0103

The Fedea Trade Commission (*Conmission”) has accepted, subject to find approval,
an Ageeament Containing Consent Omdg“Consent Ageanent”) rom DaMta Inc. (“DaVvita”).
The purposef the Consent Ageanent is to remedthe anticompetitive éds resulting fom
DaVita’'s purchae of CDSI Holding Companylnc. (“DSI’). Under theterms of the Consent
Agreament, DaVita is rquired to divest 28 diagys clinics and terminate omeanagment
contract in 22 makets across e United Stetes.

The Corsent Agreement has keen pa



manyESRD patients are not vialimnsplant cadidates. As aesult, manyESRD patients have
no dternative to angoing didysistreatments

The rdevant ggogaphicmarkes for the provision of diabis servicesra loal in nature
Theyarelimited bythe distanc&SRD patients areiling and/or dle to travéto recéve
dialysis treatments. Most ESRD patients are quite ill an@stiéfim multiple hedéth problems.
As such, it is difficult for ESRD patients to traveng distanes fordialysis treatment.
Geneally, ESRD patients are uriting and/or unale to travéfurtherthan 30 miles or 30
minutes to redge dialysis treatments, depding on taffic pattens, local gogaphy and the
patient’s proximiy to the neaest cater. As aesult, competition amongjalysis clinics occurs
at a localevel, corespondingo metropolitan aiEs or subsets theuf.

Entryinto the outpatient diadys services nriets addessed byhe Consent Agement
on a levésufficient to deteor munterat the likelyanticompetitive dédas of the proposed
transaton is notlikely to occurin a timelymanner The primay barier to entryis the
difficulty associaté with locatingnephrologsts with established patient pools to serve as
medical directors. By law, each dalysisclinic mug have anephrologist medical director. As a
pradical matter, mdical directors ae essatial to the succs of a tnic becaise theyarethe
primarysourceof referrals. Theack ofavailablenephrologsts with an established exfal
stream is a significant barrier to entry into each of therdevant markets. Beyond thet, entry is
alsoinhibited where certain attributes (such as argpidly growing ESRD population, afavorable
regulatoryenvironment, @erage or béow nursingand laborcosts, and a low petraion of
mana@d cae) arenot present,sis the casen manyof the ggogaphicmarkes identified in the
Commission’s comgaint.

Each o the geographic markets addressal by the Corsent Agreement is h



As part ofthese divestitures, M#a is requirel to obtain the aganent of the medal
diredors afiliated with the divested clinics to continueopiding physician sevices dter the
trander of ownership to Frazier/NEA. Simiarly, the Corsent Agreement requires DaVitato
obtain the congs# of all lessors nexssay to assign théease for the eal popertyassociate
with the divested clinics to Bzier/NEA. Thee provisions ensutbat Fazier/NEA will have
the assets messeay to operge the divestedlinics in a competitive manner

The Consent Aggament contains seval additional provisions designed tosure that
the divestitures arsucessful. kst, the Consent Agement provides Fazier/NEAwith the
opportunity to interview and hire employees dfili ated with thedivested dinics and prevents
DaVita from offeaing these mployees inentives to ddine Frazier/NEA's offe of employment.
This will ensure that fazier/NEAhas acess to patientateand supesisory staff who are
familiar with the d¢inics’ patients and the lat physicians. Second, the Consentrégnent
prevents DaVita fom contrating with the medial diredors (or theirpradice goups) #iliated
with the divested dinics for three years. This provides Fazier/NEA with suficient ime to build
goadwill and aworking rdationship with its medical directors before DaVita can dtemptto
capitalize on its prior reteonships n soliciting their sevices. Third, to ensureontinuity of
patient care and records as Fazier/NEA implementsits quality care, hilling, and supply systems,
the Consent Ageanent allows Dalta to provide transition senes fora perod of 12 months.
Firewalls and confidentiality agreements have been established to ensure tha competitively
sengtive information isnat exchanged. Fourth, the Corsent Agreement requires DaVitato
provide Fazier/NEAwith a licensdo use DSE policies, proedures, and medidgrotocols, as
well as the option to obtain Date’'s medichprotocols, which will furtheenhane
Frazier/NEA's abilityto provide continuityf cae to paients. Finally the Consent Agement
requires DaVitato provide prior naice to the Commission of its danned acquisitions of diaysis
clinics locate in the 22 markis addresskebythe Consent Agement. This provision ensures
that subsequent quisitions do not advergeimpact competition in the marseat issue and
undermine theemalial goals of the ppposed orde

The Commissions satisfied that lzier/NEA is a qudied acquirer ofthe divested
assets. Dialjis Newco,hc. is a nely-formed companyhose mangement has»gerience
operding, aquiring integating and devi®ping outpatient dialyis clinics. The compartyas
reeived asubstantial equitinvestment from Fazier, afirm with a dediated bcus on
healthcae, axd NEA, the vorld’s largest ventureapital frm with over $10.5 billion under
managment.

The Commission has gpointed Richard Shemer of R. Stermer & Co.as a1 Inteim
Monitor to oversed¢he transition servicageaments, and the implementation afidacompliance
with, the Consent Aganent. Mr. Shermeassists client companies ung&ng regulator-
mandated ownership trangtions, including experience with trandtions d outpatient dalysis
clinics.

The purpose of this andysisis to facili tate public comment on the Corsent Agreement,
and it is not inended to onstitue an oficial interpretation of the pyposed Deision and Orde
or the Order to Maintain Assets, or to modify their termsin any way.
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