
UNITED STATES DISTRICT COURT  

DISTRICT OF MINNESOTA

UNITED STATES OF AMERICA,         

                                                          

          Plaintiff,

v.

THY XUAN HO, a/k/a/ Brandon Lee,

individually, also doing business as 

MyCuteLens.com,

                                                                     

          Defendant.

   CIVIL ACTION NO.

CONSENT DECREE AND ORDER FOR CIVIL PENALTIES,

Complaint, and the parties have agreed to settlement of this action upon the following

terms and conditions, without adjudication of any issue of fact or law;

1.This Court has jurisdiction of the subject matter and of the parties pursuant

to 28 U.S.C. §§ 1331, 1337(a), 1345, and 1355, and 15 U.S.C. §§ 45(m)(1)(A), 53(b),

56(a), and 57b.

2.Venue is proper as to all parties in the District of Minnesota under

28 U.S.C. §§ 1391(b)-(d) and 15 U.S.C. § 53(b).
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3. The activities of Defendant are in or affecting commerce as defined in

Section 4 of the FTC Act, 15 U.S.C. § 44.

4. The Complaint states a claim upon which relief may be granted against

Defendant under Sections 9(a) and 9(b) of the Fairness to Contact Lens Consumers Act

mpmpupsump ef 
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purposes of this definition, includes a dispensing optician who is permitted under State

law to issue prescriptions and who is authorized or permitted under State law to perform

contact lens fitting services.

INJUNCTION

IT IS ORDERED that:

18. Defendant, his successors and assigns, and his officers, agents,

representatives, and employees, and all persons in active concert or prno ntitiafissar s,

psar ol  purpaction,  
ens d os t thi tiond l i ttt s,ps,

el  saltive contate lendes  t
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A. For prescriptions presented to Defendant as described in Paragraph

18. A., the prescription itself, or the facsimile version thereof

(including an email containing a digital image of the prescription);

and

B. For verification requests made by Defendant as described in

Paragraph 18. B.:

1. If the communication occurs via facsimile or email, a copy of

the verification request, including the information provided to

the prescriber regarding the consumer, and confirmation of

the completed transmission thereof, including a record of the

date and time the request was made.

2. If the communication occurs via telephone, a log (a)

describing the information provided to the prescriber; (b)

setting forth the date and time the request was made; (c)

indicating how the call was completed; and (d) listing the

names of the individuals who participated in the calls.

C. For communications from the prescriber, including prescription

verifications:

1. If the communication occurs via facsimile or email, a copy of

the communication and a record of the time and date it was

received;
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23. In accordance with 31 U.S.C. § 7701, Defendant is hereby required, unless

he has already done so, to furnish to the Federal Trade Commission (“FTC” or

“Commission”) his taxpayer identifying number (social security number or employer

identification number), which shall be used for purposes of collecting and reporting on

any delinquent amount arising out of his relationship with the government.

24. Defendant agrees that the facts as alleged in the Complaint filed in this

action shall be taken as true, without further proof, in any subsequent civil litigation filed

by or on behalf of the Commission to enforce its rights to any payment or money

judgment pursuant to this Order.

RIGHT TO REOPEN

25. IT IS FURTHER ORDERED that:

A. The Commission’s agreement to this Order is expressly premised

upon the truthfulness, accuracy, and completeness of the individual

financial statements submitted to the Commission by the Defendant

and signed and dated February 7, 2011 and March 5, 2011. 

Defendant stipulates that all of the materials that Defendant

submitted are truthful, accurate, and complete. These documents

contain material information upon which the Commission relied in

negotiating and agreeing to the terms of this Order.
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perjury; produce documents for inspection and copying; appear for

deposition; and provide entry during normal business hours to any

business location in Defendant’s possession or direct or indirect

control to inspect the business operation;

B. In addition, the Commission is authorized to use all other lawful

means, including, but not limited to:

1. obtaining discovery from any person, without further leave of

court, using the procedures prescribed by Fed. R. Civ. P. 30,

31, 33, 34, 36, 45 and 69;

2. having its representatives pose as consumers and suppliers to

Defendant, his employees, or any other entity managed or

controlled in whole or in part by Defendant, without the

necessity of identification or prior notice; and

C. Defendant shall permit representatives of the Commission to

interview any employer, consultant, independent contractor,

representative, agent, or employee who has agreed to such an

interview, relating in any way to any conduct subject to this Order. 

The person interviewed may have counsel present. 

Provided however, that nothing in this Order shall limit the Commission’s lawful

use of compulsory process, pursuant to Sections 9 and 20 of the FTC Act, 15 U.S.C. §§
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B. One hundred eighty (180) days after the date of entry of this Order

and annually thereafter for a period of five (5) years, Defendant shall

provide a written report to the FTC, which is true and accurate and

sworn to under penalty of perjury, setting forth in detail the manner

and form in which they have complied and are complying with this

Order.  This report shall include, but not be limited to:

1. Defendant’| ura d t sephde cl an aeph, Danl ng

n aeph,ph and aeder tme luaae Defendant’| ura d t s pli :,pi  eppli :

ener tme luaae f encc i nhd er

neiv nte  ah i  D pli :

 petail d e rsnd eph mehd s n’ed Od ecomnerpli :

1 D e

sep a u to uu Feport tnde ren hr
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4. A copy of each acknowledgment of receipt of this

Order and the Compliance Guides entitled, The

Contact Lens Rule: A Guide for Prescribers and

Sellers and Complying with the Contact Lens Rule

(collectively, the “Compliance Guides”), attached

hereto as Attachments B and C, obtained pursuant to

the section of this Order entitled “Distribution of

Order;”

5. Any other changes required to be reported under

Subsection A of the section of this Order entitled

“Compliance Reporting;”

6. A statement describing in detail the process for

obtaining copies of contact lens prescriptions for

orders obtained through all sales channels, including,

but not limited to, telephone sales and Internet sales;

7. A statement describing the process for verifying

contact lens prescriptions for orders obtained through

all sales channels, including, but not limited to,

telephone sales and Internet sales; 
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8. A sample copy of each different type of

communication used to request prescription

information from consumers, including, but  not

limited to, any online form, email message, telephone

script, web page, or screen;

9. A sample copy of each different type of

communication used to submit verification requests to

prescribers, including, but not limited to, any fax form,

email message, or telephone script; 

10. A statement describing Defendant’s procedure for

maintaining the records required by the Rule,

including, but not limited to, contact lens prescriptions

directly presented to Defendant, prescription

verification requests submitted to prescribers, and

direct communications received from prescribers; and  

11. A list of persons or employees who are responsible for

collecting and maintaining compliance-related

information.

C. Defendant shall notify the Commission of the filing of a bankruptcy

petition by Defendant within fifteen (15) days of filing.
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A. Accounting records that reflect the cost of goods or services sold,

revenues generated, and the disbursement of such revenues;

B. Personnel records accurately reflecting:  the name, address, and

telephone number of each person employed in any capacity by such

business, including as an independent contractor; that person’s job

title or position; the date upon which the person commenced work;

and the date and reason for the person’s termination, if applicable;

C. Customer files containing the names, addresses, phone numbers,

dollar amounts paid, quantity of items or services purchased, and

description of items or services purchased, to the extent such

information is obtained in the ordinary course of business;

D. Complaints and refund requests (whether received directly or

indirectly, such as through a third party,) and any responses to those

complaints or requests; 

E. Copies of all sales scripts, training materials, advertisements, or

other marketing materials for contact lenses; and

F. All records and documents necessary to demonstrate full compliance

with each provision of this Order, including but not limited to, a

sample copy of every different type of communication used to

request prescription information from consumers or to submit
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verifica
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C. Individual Defendant as employee or non-control person:  For any

business where Defendant is not a controlling person of a business

but otherwise engages in conduct related to the subject matter of this

Order, Defendant shall deliver a copy of this Order and the

Compliance Guides to all principals and managers of such business

before engaging in such conduct.

D. Defendant shall secure a signed and dated statement acknowledging

receipt of this Order and the Compliance Guides, within thirty (30)

days of delivery, from all persons receiving a copy of this Order and

the Compliance Guides pursuant to this section, and shall maintain

these statements in accordance with the Section of this Order entitled

“Recordkeeping.”

ACKNOWLEDGMENT OF RECEIPT

 OF ORDER BY DEFENDANT

30. IT IS FURTHER ORDERED that Defendant, within five (5) business days

of receipt of this Order as entered by the Court, shall submit to the Commission a truthful,

sworn statement acknowledging receipt of this Order.

RETENTION OF JURISDICTION

31. IT IS FURTHER ORDERED that this Court shall retain jurisdiction of this

matter for purposes of construction, modification, and enforcement of this Order.
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JUDGMENT IS THEREFORE ENTERED pursuant to all the terms and

conditions recited above.

Dated this _________ Day of ___________ , 2011.

                                                               

UNITED STATES DISTRICT JUDGE
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FOR THE UNITED STATES OF AMERICA:

TONY WEST

Assistant Attorney General

Civil Division

United States Department of Justice

B. TODD JONES
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FOR THE FEDERAL TRADE COMMISSION: 

Sy ey 
Attome 
Federal Trade Commission 
601 New Jersey Avenue, N.W. 
Washington, D.C. 20580 
(202) 326-2162 (telephone) 
(202) 325-3259 (facsimile) 

FOR THE DEFENDANT: 

T AN HO, individually, and also 
doing business as MyCuteLens.com 
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Federal Trade Commission

	

§ 315.5

the prescriber requires immediate pay-
ment in the case of an examination
that reveals no requirement for oph-
thalmic goods, For purposes of the pre-
ceding sentence, presentation of proof
of insurance coverage for that service
shall be deemed to be a payment.

§ 315.5 Prescriber verification.
(a) Prescription requirement. A seller

may sell contact lenses only in accord-
ance with a contact lens prescription
for the patient that is:

(1) Presented to the seller by the pa-
tient or prescriber directly or by fac-
simile; or

(2) Verified by direct communication.
(b) Information for verification. When

seeking verification of a contact lens
prescription, a seller shall provide the
prescriber with the following informa-
tion through direct communication:

(1) The patient's full name and ad-
dress;

(2) The contact lens power, manufac-
turer, base curve or appropriate des-
ignation, and diameter when appro-
priate;

(3) The quantity of lenses ordered;
(4) The date of patient request;
(5) The date and time of verification

request;
(6) The name of a contact person at

the seller's company, including fac-
simile and telephone numbers; and

(7) If the seller opts to include the
prescriber's regular business hours on
Saturdays as "business hours" for pur-
poses of paragraph (c)(3) of this section,
a clear statement of the prescriber's
regular Saturday business hours.

(c) Verification events. A prescription
is verified under paragraph (a)(2) of
this section only if one of the following
occurs:

(1) The prescriber confirms the pre-
scription is accurate by direct commu-
nication with the seller;

(2) The prescriber informs the seller
through direct communication that the
prescription is inaccurate and provides
the accurate prescription; or

(3) The prescriber fails to commu-
nicate with the seller within eight (8)
business hours after receiving from the
seller the information described in
paragraph (b) of this section. During
these eight (8) business hours, the sell-
er shall provide a reasonable oppor-

tunity for the prescriber to commu-
nicate with the seller concerning the
verification request.

(d) Invalid prescription. If a prescriber
informs a seller before the deadline
under paragraph (c)(3) of this section
that the contact lens prescription is in-
accurate, expired, or otherwise invalid,
the seller shall not fill the prescrip-
tion. The prescriber shall specify the
basis for the inaccuracy or invalidity
of the prescription. If the prescription
communicated by the seller to the pre-
scriber is inaccurate, the prescriber
shall correct it, and the prescription
shall then be deemed verified under
paragraph (c)(2) of this section.

(e) No alteration of prescription. A sell-
er may not alter a contact lens pre-
scription. Notwithstanding the pre-
ceding sentence, a seller may sub-
stitute for private label contact lenses
specified on a prescription identical
contact lenses that the same company
manufactures and sells under different
labels.

(f) Recordkeeping requirement-
verification requests. A seller shall
maintain a record of all direct commu-
nications referred to in paragraph (a)
of this section. Such record shall con-
sist of the following:

(1) For prescriptions presented to the
seller: the prescription itself, or the
facsimile version thereof (including an
email containing a digital image of the
prescription), that was presented to the
seller by the patient or prescriber.

(2) For verification requests by the
seller:

(i) If the communication occurs via
facsimile or e-mail, a copy of the
verification request, including the in-
formation provided to the prescriber
pursuant to paragraph (b) of this sec-
tion, and confirmation of the com-
pleted transmission thereof, including
a record of the date and time the re-
quest was made;

(ii) If the communication occurs via
telephone, a log:

(A) Describing the information pro-
vided pursuant to paragraph (b) of this
section,

(B) Setting forth the date and time
the request was made,

(C) Indicating how the call was com-
pleted, and

417
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the prescriber requires immediate pay­
ment in the case of an exarnination 
that reveals no requirement for oph­
thalmic g·oods. For purposes of the pre­
ceding sentence, presentation of proof 

. of insurance coverage for that service 
shall be deemed to be a payment. 

§ 315.5 Prescriber verification. 
(a) Prescription requirement. A seller 

may sell contact lenses only in accord­
ance with a contact lens prescription 
for the patient that is: 

(1) Presented to the seller by the pa­
tient or prescriber directly or by fac­
simile; or 

(2) Verified by direct communication. 
(b) Information for verification. When 

seeking verification of a contact lens 
prescription, 
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§316.6

	

16 CFR Ch. I (1-1-11 Edition)

(D) Listing the names of the individ-
uals who participated in the call.

(3) For communications from the pre-
scriber, including prescription
verifications:

(i) If the communication occurs via
facsimile or e-mail, a copy of the com-
munication and a record of the time
and date it was received;

(ii) If the communication occurs via
telephone, a log describing the infor-
mation communicated, the date and
time that the information was re-



Federal Trade Commission

§ 315.10 Severability.
The provisions of this part are sepa-

rate and severable from one another. If
any provision is stayed or determined



The Contact Lens Rule:
A Guide for Prescribers
and Sellers

he Fairness to Contact Lens Consumers Act increases consum-

ers' ability to shop around when buying contact lenses. The Act

gives consumers certain rights, imposes duties on contact lens

prescribers and sellers, and requires the Federal Trade Com-

mission (FTC) to develop and enforce implementing rules. The FTC issued the

Contact Lens Rule in July 2004 to spell out the Act's requirements.

The Contact Lens Rule requires prescribers to give patients a copy of their contact

lens prescriptions at the end of a contact lens fitting, even if the patient doesn't

ask for it. A patient who wants to buy contact lenses from another seller then may

give the prescription to that seller. If a consumer doesn't give his prescription to

that seller, the seller must verify the prescription before selling the lenses.

ATTACHMENT B

CASE 0:11-cv-03419-JRT-LIB   Document 2-2   Filed 11/22/11   Page 1 of 4

The Contact Lens Rule: 
A Guide for Prescribers 
and Sellers 

he Fairness to Contact Lens Consumers Act increases consum-
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The verification process works like this: the
consumer provides prescription information to
the seller, who then submits it to the prescriber
in a verification request. The prescriber has
eight-business-hours to respond. If the prescriber
does not respond within the required time, the
prescription is verified automatically, and the
seller may provide contact lenses to the con-
sumer.

FOR PRESCRIBERS
According to the Rule, "prescriber" refers to

anyone permitted under state law to issue pre-
scriptions for contact lenses - including oph-
thalmologists;-optometrists, and licensed opti-
cians who also are permitted under state law to
fit contact lenses (sometimes called "dispensing
opticians").

Prescribers must:
• give a copy of the contact lens prescription

to the patient at the end of the contact lens
fitting - even if the patient doesn't ask for it.

• provide or verify the contact lens prescrip-
tion to anyone who is designated to act on
behalf of the patient, including contact lens
sellers.

In any response to a verification request,
prescribers must correct any inaccuracy in the
prescription, inform the seller if it's expired and
specify the reason if it's invalid.

Prescribers cannot require patients to:
• buy contact lenses
• pay additional fees or
• sign a waiver or release

in exchange for a copy of the contact lens
prescription.

Prescribers may require a patient to pay for
the eye exam, fitting and evaluation before giv-
ing the patient a copy of the contact lens pre-
scription, but only if the prescriber also requires
immediate payment from patients whose eye
exams reveal no need for glasses, contact lenses,

or other corrective eye care products. Proof of
valid insurance coverage counts as payment for
purposes of this requirement.

Prescribers cannot disclaim liability or
responsibility for the accuracy of an eye exami-
nation.

Prescription expiration
The Rule allows prescribers to set prescrip-

tion expiration dates - one year or more from
the date the prescription is issued to a patient. If
applicable state law requires a specific expiration
period that is longer than one year, however, the
prescriber must follow that law.

A .prescriber may set an expiration date of
earlier than one year only if that date is based
on the prescriber's medical judgment about the
patient's eye health. In these cases, the pre-
scriber must document the medical reason for
the shorter expiration date with enough detail to
allow for review by a qualified medical profes-
sional, and maintain the records for at least three
years.

FOR SELLERS
Sellers may provide contact lenses only

in accordance with a valid prescription that is
directly presented to the seller or verified with
the prescriber. That means sellers may provide
contact lenses when the consumer presents his
prescription in person, by fax, or by email if the
prescription has been scanned and attached to
the email. The consumer also can authorize the



or appropriate designation, and diameter
when appropriate

• quantity of lenses ordered
• date of patient order
• date and time of verification request
• a contact person for the seller, including

name, fax and phone numbers and
• a clear statement of the prescriber's regular

Saturday business hours if the seller is count-
ing those hours as "business hours" under
the Rule.

Under the Rule, a prescription is verified if
the prescriber:

• confirms its accuracy to the seller via direct
communication
informs the seller that the prescription is
inaccurate and provides accurate information
to the seller via direct communication or

• fails to communicate with the seller within
"eight-business-hours" of receiving a com-
plete verification request. During the "eight-
business-hour" period, the seller must give
the prescriber a reasonable opportunity to get
in touch with the seller about the verification
request.

Record-keeping
Sellers must maintain prescriptions presented

to them, prescription verification requests, and
prescriber responses to the•verification requests.
The Rule also requires sellers who count a
prescriber's Saturday business hours to maintain
a record of what those hours are and how the
seller learned of them. Sellers must maintain
these records for at 'least three years.

The Fine Print
What practices are not allowed?

Sellers must not:
511 a contact lens prescription unless the sell-
er has either received a copy of the prescrip-
tion or verified  ,esented







Facts for Business

• Does the Contact Lens Rule apply to non-corrective "cosmetic" or "decorative" contact lenses?

Both contact lenses that correct users' vision and decorative, cosmetic, or piano lenses require a valid
contact lens prescription.

2. The Prescription

• When am I required to give my patients their contact lens prescriptions?

You must give your patients a copy of their contact lens prescription when the lens fitting is complete.
Some patients may require follow-up visits after the initial exam before their contact lens fitting is
complete. All follow-up exams must be medically necessary, and eye care providers should use sound
professional judgment - based on appropriate and objective standards of care - to make that call.

• What if my patient asks for a copy of the contact lens prescription before the lens fitting is complete?

The Act and the Rule do not require that you provide the contact lens prescription to the patient before
the fitting is complete. If you are prepared to sell your patients contact lenses, however, you cannot
refuse to give them a copy of their prescription on the grounds that their fitting isn't complete. If you're
willing to sell them the lenses, that means their fitting is complete, and you must give them a copy of the
prescription.

• In my state, a contact lens prescription expires two years after it's written. Does the Contact Lens
Rule change that?

No. If state law specifies an expiration date of one year or more from the prescription's issue date, the
prescription expires on that date. But if state law specifies an expiration date of less than one year from
the prescription's issue date, the expiration date is determined by the Rule. Under the Rule, a prescription
expires one year from its issue date, unless there's a legitimate medical reason for setting a shorter
expiration date.

• In my state, the law says I have to provide contact lens prescriptions tndar,e, a prons\
escription to the 15 -12 Tde co





Facts. for Business

4. "Eight business hours" for Verification

• I'm a prescriber. How much time do I have to verify a prescription?

The Act and the Rule give prescribers "eight business hours" to verify a prescription regardless of when
the prescriber receives a properly completed verification request. "Eight business hours"is not the same as
"eight hours."

A "business hour" is an hour during the period from 9 a.m. to 5 p.m., Monday through Friday (excluding



-Facts for Business

5, Direct Communication

• When is a direct communication "completed" under the Contact Lens Rule?

A direct communication is completed when the recipient gets all the required information. For example,
direct communication by telephone requires reaching and speaking with the intended recipient, or leaving
a clear voice message, including all the required information, on the recipient's telephone answering
machine. Similarly, a direct communication by fax or email is completed when the intended recipient
receives the fax or email message.

• How do I know that a direct communication by fax or email has been completed?

A fax confirmation sheet showing that a fax was transmitted is sufficient to conclude that the
communication is completed.

Confirmation that an email was sent generally is sufficient to conclude that it was received. Of course, if
the sender has reason to believe that an email message was not transmitted instantly (such as an electronic
notice stating that the email could not be sent), the communication is not considered completed until it is
successfully transmitted to the recipient's account.

• I'm a seller who uses the telephone for direct communication with eye care providers. Do I have to
keep a written log of all communications, or can I store this information electronically?

The Rule allows you to store the required information electronically, and the information can be made
available for review by the Commission, if necessary.

6. Automated Telephone Systems

• My company sells contact lenses to consumers. Can I use an automated telephone system to send a
verification request to an eye care provider?
The Act expressly authorizes sellers to send verification requests by telephone, including automated
telephone systems, as long as the requests comply with the Rule. That is, the verification request must
provide all the information required, and sellers must wait "eight business hours" before selling contact
lenses to the consumer.

A request delivered by an automated telephone system doesn't comply with the Rule if: it isn't delivered
in a volume and cadence that a reasonable person can understand; it contains incomplete verification
information; or it requires the prescriber's office to provide an immediate response.

• When I respond to a verification request, I'd like to get some confirmation - a call, email or fax
- indicating that the seller received my response. Does the Rule require that?

Neither the Act nor the Rule requires sellers to provide confirmation to prescribers, although they may
choose to do so,

• My calls to the seller are answered by an automated response system or by their contact person's
voicemail. Does the Rule require sellers to have a person available to respond to my calls?

The Rule requires ' sellers to provide "a reasonable opportunity" for prescribers to communicate with them,

but it doesn't require them to have a person available to respond to calls. Nevertheless, sellers may choose
to have someone available. If you have left a response on a seller's verification response line indicating
that the prescription has expired or is otherwise invalid, the seller is not permitted to ship the lenses.
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-Facts. far Business

• I've received a seller's verification request via an automated telephone message but I can't
understand it. What can I do?

Automated telephone verification messages must be delivered in a volume and cadence that a reasonable
person can understand. If you are unable to hear or understand an automated verification request, FTC
staff attorneys encourage you to contact the seller directly. If you cannot contact the seller, file a complaint

with the FTC at ftc.gov .

• Sometimes I can't get my calls or faxes through to the sellers. What can I do?

If some attempts to contact the seller are unsuccessful, try other methods of communication. For example,
if your fax transmission fails, try contacting the seller via telephone or email. If you cannot contact the
seller, file a complaint with the FTC at ftc.gov . Document your attempts; details make complaints more

helpful.

7. Filing a Complaint with the FTC

You can file a complaint with the FTC online or by phone. To file a complaint online, visit ftc.gov, click
"File a Complaint," and enter your information into the form. At the section entitled, "Subject of Your
Complaint," click on "Health." In the final section, "Explain Your Problem," include as many details as
possible. Click "Submit Complaint" to complete the process.

To file a complaint by phone, call 1-877-FTC-HELP (1-877-382-4357); TTY: 1-866-653-4261. A
counselor will record your information and enter it directly into the agency's complaint database.

The complaint should include specific details, for example, the date and time your call was made or the
reason the call you received wasn't understandable. Prescribers with evidence, such as an audiotape of
a call or the recording left on an answering machine, should keep the evidence because it may be very
helpful.

While the FTC doesn't resolve individual complaints, your complaints help the agency investigate Rule
violations and may lead to enforcement action.

The FTC works for the consces Tz -1-efnevctiofrtapj
0cliilsceptwasmay lunfd viphoss


