UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

COMMISSIONERS: Jon Leibowitz, Chairman
J. Thomas Rosh
Edith Ramirez
Julie Brill

In the Matter of

Conoco Inc.,
a corporation

Docket No. C-4058
and

millips Petoleum Company,
aarporation.

ORDER REOPENING AND MODIFYING ORDER

ConocoPhilips Companyiled its “Petition of ConocoPHips to Reopen ad Modify the
Dedsion and Ordeand forApprovd of Amendal Agreement” in this matter onuhe 20, 2011.
ComocoPhllipsis seking themodfication todlow it to change its license agreement with Holly
Corp. (the aquire of the divested Woods ss reinery), which will extend the ten of the
license agreement. CorocoPhllips bases its request o reopen and modfy the Order on both
changd facts and public intest. For thee@asons statebelow, the Commission has determined
to grant the Petition to reopemé modifythe Orde.

. BACK GROUND
Comooo Inc.’s 2002 mager with Phili ps Paroleum Company created CanocoPhll ips.

The Commission reviewed tipeoposed meer and concludd that it would adversg affect
competition in mulple product ad geogaphicmarkds. The pédres ageel to divestitures and

! The Commission has dso deermined to gpprove the amended agreement and does so
in a sepeateletter to ConocoPhillipfrom Dondd Clark, Secriary, Federd TradeCommegsion.
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other rdéief to remely those anticompetitive fefcts. Of conern hee is the emedyin the marke
for the bulk supphof light petroleum produs in northern UtaR.

To remaely the likelyanticompetitive déds in that market, the Commissi ordeed
ConocoPhilips to divest Rillips’ refinery in WoodsCross, Utah, byAugust 2, 2003. As
defined bythe orde, ConocoPhillipsvas reguired to divest the fimery, an interst in refiney
tanks, dl crude pipelines mnnected to therefiney, arefined products pgpeline, interestsin
neaby terminals, loadindaaliti es, and kintellectual propely, licenses, plansgeeanents and
joint ventures riating to the opeation of the efinery. The Commission found no
anticompetitive deds at the rethgasoline sales levgbut to assure the viabilityf the réinery
in thebuk supply market the Conmission ardered CanocoPhllipsto dvest the Phili ps 66 retail
network thawas supplied from theefinery. That included th@&hillips-owned gsoline stations
in Utah, Wyoming, daho, and Montza and & Phillips 66 suppy ageanents with the
independat marketes that supplied the other Phillips 66 braniiters in those foustates.

So that the acquireould ontinue to use the Phitls 66 brand rmae, the orderequired
ComocoPHhllipsto license theacquirer, onan exclusive basisfor tenjgiaé vightur? 0000 TD (by)Tj 0 0.00

2 See Complaint, 11 20 et seq., dable at
http:/Aww.ftc.gov/os/2002/08onocophillipscmp.pdf.

¥ See Exhibit |, Trademark License Agreement,  7.02. Paagraph I1.G. reguires thet in
the evat that the acquar ofthe Woods Cross Assets cease use the Phifis brand in Utah,
Idaho, Wyoming and Montana, CanocoPhllips retains theright to usetha Phllips brandin
Utah, daho, Wyming, aad Montana bginning two yeass afterthe aquirer @ass to use that
Phili psbrandin Utah, Idaho, Wyoming, and Montana Under the Trademak License
Agreament, Philips retains owneship of the trdemaks.
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http://www.ftc.gov/os/2003/01/conocopetition.pdf
http://www.ftc.gov/opa/2003/05/fyi0334.shtm

rebrand anyof the reailers curently servel by Holly in those two states untiide 2013, but
ConocoPhilips will obtain the ridnt to brand angther réailers in those two states aoon as the
ageament is effetive. Hollywill retain exclusivityin Utah anddaho until dine 2013 as
required by theOrder. Because thedimination o exclusivity in Wyoming and Montanaprior to
June 2013 would be immsistent with the Comission’s Order, ConocoPhillips has requéste
that the Commisen reop@& and modifythe orde to allow the modificaon.

. CONOCOPHIL LIPS’ PETIT ION

Paragaph 1.C.1.a. of the Qfer equires ConocoPhilps to grat a ten-garexclusive
license br use in thedur states,rad ConocoPhilps is now in compliance with that obligzn.
A modification to the licensageament that eliminates exclusiyitn Wyoming aad Montana
prior to the end ofhe ten-garperiod in June 2013 would be inconsistent with the C@msion’s
Orde.

ConocoPhilips, thus, proposes additige followingproviso to Paragph 1.C.2. of the
Commession’s order:

Provided, however, that Respondents and thegaire mayagee prior to the end athe
ninth yearand subjeicto the Comnssion's prior pproval, to modifythe terms of the
ageanent entezd pursuat to Paragaph 1.C.I. in order to povide a noneclusive
license in Montanand Wyming f



1 See also Supplementary Information, Amendment to the Commissi's Rules of
Practice§ 2.51(b), 16 C.IR. 2.51(b) (Augst 15, 2001).

123, Rep. No. 96-500, 96th Cong., 2d Sess. 9 (1&f@ificant changes or banges
causng unfair disadvantage); Louisiana-Pacific Corp., Docket No. C-2956, Lette






The Oder was prenised on the Complaint’s allation that the mery of Conoco and
Phillips would be unlawful in the bulk suppdy¥ light petroleum produs in Northern Uta.*°
As theOrder explicitly staes:

The purpose of this Paiagraph is to ensure tha the PhilipsWoods Cross Assés reman in
the markéand to remay the lesseningf compdition in the réining, terminalingand
bulk supplyof Motor Fuels and othepetroleum produs resulting fom the propose
Merger as dleged in the Conmission's Canplaint. A further purposeof this Paagraphis
to ensure thahe acquier ofthe Phillps Woods @ss Assets has thensa cgabilities
and incatives as did Philps prior to the Mergr to xpand and deelop altenative
source of Motor Futsoamd other ligt petroleum produs for the Nothern Utd marke
as allegd in the Commisein's Complaint and is able to take controtlod assetsmal,
with minimal additional investment, compeds agressivelyas did Phiilps prior to the
Merger?°

To remely the anticompetitive &ds alleged in the Complaint, the Comssion ordere
divestiture of therefinery sypplying therdevant geographic market. But to assue theviability
of therefinery and to enable theacquirer to piparec!s

19 The Conplaint dleges: “After the Merger, thecomhined firm ocould effectively
coordinate to reduce sypply, dow growth of supply, and raise prices inthe maket for LPP buk
supplyin Northern Wah.” Complaint, § 30.

20 Order, 1 I1.M.



In addition, ConocoPHips has ageeal to exend the licase ageement througout the
entire four-state area for up to 12 yearsif Holly agrees tothedimination of exclusivity in
Montanaand Wyoming immediately and if the Conmission r

% Reopening and modfying this Order is mnsigent with the Conmission’s ation in
Solvay S.A, Docket No. C-4046, Order Reopening and Modifying Order :
http:/Avww.ftc.gov/opa/2003/04/solvayd.pdt, in which the Commisen reopeed the ihal
hold separie orde and diminated a two-garban on hiringa namd emploe, fnding that the
Hold Separte Orde had ben efedive in faglitating the aquirer’s efforts to retain neessay
employees. Based on those facts, the Conmission concluded:

In determining whether to malify theHold Separate Order, the Commission must
consider and bdance dl thereasansfor and against the modfication. Although the Hold
Separate Orde’s two year ban on Sdvay employing the Solvay Huoropadymers Busness
promaed the important god of encouraging theemployees d the divested busness b
acept employent with Dyeon, its decision not to hire Mr. Muski rendes the
employnent ban obsoletend unnecssary The enployment ban now imposes an
unintended harm to Mr. Mularski’ s personal finandal and employment interestsbecause
the employnent ban preents Solvayrom hiringMr. Mularski. h balaning and
weighing thereasons for andgainst modifyng theHold Separee Orde, it appeéss that
Mr. Mularski will sufferpersonbharm if the Hold SepateOrde is not modified, but
that decliningo modifythe Hold Sepate Oder will not promoe anycompetitive or
public purpose.

Orde Reopeningand Modifyng Orderat 6.
22 Havingdetemined that ConocoPhifls’ Petition stisfies the public intes test, the

Commision need not considethetherthe Petition has made aiséactoryshowingof changed
conditions o fact.


http://www.ftc.gov/opa/2003/04/solvayord.pdf
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