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UNITED STATES OF AMERICA  /
BEFORE THE FEDERAL TRADE COMMISSION /

) 
In the Matter of ) 

) 
OSF Healthcare System, ) Docket No. 9349 
a corporation, and ) 

) 
Rockford Health System, ) 
a corporation. ) 

FTI CONSULTING, INC.•S RESPONSES AND OBJECTIONS TO /
COMPLAINT COUNSEL•S SUBPOENA DUCES TECUM. 

Pursuant to the Federal Trade Commission•s Rules of Practice, 16 C.F.R. §§ 3.31 and 

3.34, and the Scheduling Order entered by Chief Administ



 

   
  

  

 

 

 

 

 

 

 

 

 

 

 

4. FTI objects to the Subpoena to the extent it seeks documents containing 

proprietary or confidential business information, trade secrets, medical, personal, or other 

sensitive information. To the extent any documents containing non-privileged, proprietary or 

confidential information, trade secrets, medical, or other sensitive or protected information is 

responsive to the Subpoena and not otherwise objected to, FTI will produce such documents 

subject to the provisions of the FTC•s November 18, 2011 Protective Order Governing 

Discovery Material.    

5. FTI objects to the Subpoena to the extent it seeks documents protected by the 

attorney-client privilege, joint defense privilege, common interest doctrine, work-product 

doctrine, or any other statutory or common-law privilege, prohibition, limitation, or immunity, 

including any protection provided by the Health Insurance Portability and Accountability Act of 

1996, or any state law pertaining to the protection of confidential patient information.  Any 

inadvertent production of privileged or protected documents shall not constitute a waiver, in 

whole or in part, of any such privilege.  Any documents subject to a privilege, if inadvertently 

produced, shall be returned immediately.  Complaint Counsel shall not use in any manner any 

information derived solely from inadvertently produced privileged or protected documents. 

6. FTI objects to the Subpoena to the extent it seeks to require FTI to do more than 

use reasonable diligence in preparing its responses based on an examination of those files that 

reasonably may be expected to yield responsive documents.  FTI further objects to each and 

every specification to the extent, as drafted, it is overly broad, unduly burdensome, and 

oppressive, or seeks to impose upon FTI an undue expense or burden that properly should be 

borne by Complaint Counsel. 
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States antitrust enforcement agencies or the Attorney General of the State of Illinois.  Hinshaw 

and MWE retained FTI as a consulting expert to assist and advise the firms in their merger 

analysis in preparation for potential litigation.  OSF, RHS, and their counsel reasonably viewed a 

merger investigation likely in light of the FTC•s recent scrutiny of hospital mergers.  Federal 

Rule of Civil Procedure 26(b)(3)(A) forbids disclosure of a consulting expert•s documents 

prepared in anticipation of litigation or for trial by or for a party or its representative, including 

the party•s attorney or consultant.  Federal Rule of Civil Procedure 26(b)(4)(B) further protects a 

consulting expert•s communications from disclosure.  FTI objects to this request to the extent it 

seeks disclosure of documents and materials in violation of the Federal Rules of Civil Procedures, 

and/or Rules 3.31 or 3.31A of the Rules. 

FTI further objects to this Request as unreasonably cumulative and duplicative of what it 

previously produced in response to the CID.  Without waiving its objections, FTI states that it 

has produced non-privileged documents in its possession, custody, or control responsive to this 

Request. FTI further states that OSF and RHS, subject to and without waiving their claims of 

privilege, previously produced to the FTC FTI•s Business Efficiencies Report for the RHS-OSF 

Affiliation.  (See Attachment 4(c)(28) to RHS•s Hart-Scott-Rodino Premerger Notification and 

Report Form, filed February 11, 2011.)   

Specification No. 2: 

All documents relating to (a) any consulting studies, research, analyses, 
recommendations, plans, or other work that the Company performed for Rockford Health System, 
including, but not limited to, all draft reports, supporting notes, communications, correspondence, 
data compilations and analysis and recommendations made by the Company; and (b) any 
engagement letters between the Company and Rockford Health System. 

Response: 

FTI objects to this specification to the extent that it seeks the disclosure of Privileged 

Documents.  Hinshaw and MWE jointly retained FTI and its subsidiary Compass Lexecon on 
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behalf of their respective clients, OSF and RHS, to perform work in anticipation of any pre-

merger investigation by the United States antitrust enforcement agencies or the Attorney General 

of the State of Illinois.  Hinshaw and MWE retained FTI as a consulting expert to assist and 

advise the firms in their merger analysis in preparation for potential litigation.  OSF, RHS, and 

their counsel reasonably viewed a merger investigation likely in light of the FTC•s recent 

scrutiny of hospital mergers.  Federal Rule of Civil Procedure 26(b)(3)(A) forbids disclosure of a 

consulting expert•s documents prepared in anticipation of litigation or for trial by or for a party 

or its representative, including the party•s attorney or consultant.  Federal Rule of Civil 

Procedure 26(b)(4)(B) further protects a consulting expert•s communications from disclosure.  

FTI objects to this request to the extent it seeks disclosure of documents and materials in 

violation of the Federal Rules of Civil Procedures, and/or Rules 3.31 or 3.31A of the Rules. 

FTI further objects to this Request as unreasonably cumulative and duplicative of what it 

previously produced in response to the CID.  Without waiving its objections, FTI states that it 

has produced non-privileged documents in its possession, custody, or control responsive to this 

Request. FTI further states that OSF and RHS, subject to and without waiving their claims of 

privilege, previously produced to the FTC FTI•s Business Efficiencies Report for the RHS-OSF 

Affiliation.  (See Attachment 4(c)(28) to RHS•s Hart-Scott-Rodino Premerger Notification and 

Report Form, filed February 11, 2011.)   
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