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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

COMMISSIONERS: Jon Leibowitz, Chairman
J. Thomas Rosh
Edith Ramirez
Julie Brill

In the Matter of DocketNo. C-4350

WESTERN DIGITAL CORPORA TION,
a orporation.

ORDER TO MAINTAIN ASSETS

The Federl Trade Commissin (“Commission”), havingnitiated an investigtion of the
proposed acquisition by Wedern Digital Corporation (‘“WD” or “Respondent”) of Viviti
Tednologies Ltd. (“HGST"), a wholly owned subsidiargf Hitachi, Ltd. (“Hitachi”), and
Respondent havingeen @irnished thexater with a opy of a daft of Complaint that the Beau
of Competition proposed to present to the Commission for its consideration aigl Wissued
by the Commission, would charge Respondentswith violations of Section 7 of the Clayton Act,
as amaded, 15 U.S.C. 8§ 18, and Section 5 of teddal Trade Commis®n Act, as mmended,
15 U.S.C. § 45; and

Respondent, its attorngyand counsdor the Commission having theaiter executal an
Agreement Containing Consent Ordg“Consent Ageanent”), ontaining @ admission by
Respondents of all the jurisdictionatta set forth in thefaresaid draf Comphint, a statenré
that the siging of said Consent Agament is for settlement purpasenlyand does not
constitute an admission Respondents that the lawshizeen violatg as allegd in such
Complaint, or that the f&€ as allegd in such Complaint, other than jurisdictionaitéa aretrue,
and wavers and otheprovisions as iguired bythe Commis®n’s Rules; and

The Commission having thereafter considered the mater and having deermined to
accept the exeauted Cansent Agreement and to dace suwch Cansent Agreement on the public
record fora perod of thirty (30) dgs for the ecapt and considetan of public comments, now
in furtherconfomity with the procdure decribed in Commissionite 2.34, 16 C.F.R. § 2.34,
the Commis®n herdy issues its @mplaint, makes the followingirisdictional findings ad
issues ths Order to Maintain Assés:



1. Respondent Western Diigl Corporation is a cporation or@nized, exisng and
doing business wnder and by virtue of thelaws of the Stde of Ddaware with its
office and pringpal placeof business locatkat 3355 Michelson Dre, Irvine,
California 92612.

2. The Commission has jurisdion of the subjeanatter of this proadingand of
Respondent, and the proceeding is in the public interest.

ORDER
l.

IT I S ORDERED that, as used in this Ordir Maintain Assets, the following
definitions and the defitions used in the Consent Agament and the piposed Deision and
Orde (and when madéinal, the Deision and Orde, which areincorporaed heein by
reference and made a part hereof, shall apply:

A. “Wedern Digital” means Wedern Digital Corporation, its directors, offi cers, enployees,
agents, representdives, successas, and assgns and its joint ventures, stbsdiaries,
divisions, groups andfdiates controlled byWestern Digal (including afte the
Acquisition Date, HGST), and therespective directors, offi cers, employees, agents
representtives, succssors, and assig of eah.

B. “Hitachi” means Htachi, Ltd., a coporation or@nized, exisng, and doing busings under
and byvirtue of the lavs of Japan, with its headqtens addess at 6-6 Manouchi 1-
chome, Chigda-ku, Toky, 100-8280, Japan. HGST is a whallyned subsidiargf
Hitachi, Ltd.

C. "HGST” means Viviti Technolags Ltd. (“HGST”), a @rpordion organized, exisng, and
doing business under and by virtue of thelaws of theRepublic of Singapore, with its
headquEhacdd Ex6AAR8 HA0ORMNEATARHI3 SdR DD [0FalH000H 950330 0.0000 cm orsion aur0

D. “Commissbn” meas the Fderd TradeCommssion.
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other arangementsby HGST with any Pason to provide any sich research, development,
manufacture, distribution, finishing, packaging, maketing, sale, gorage or trangport.

. “3.5 Inch HDD Produds Busness Assas” meansthefollowing assds pimaily reated to
the 35 Inch HDD Produds Bugness:

1. the 35 Inch HDD Manufacturing Assds;

2. the35 Inch HDD Products Busness Records

3. the 3.5 hch HDDProductsntellectual Propsy License and
4. the 3.5 hch HDDProducts Patentsdense

. “3.5 Inch HDDProducts Business Empkg6)” meanrs anyemployee whose duties
primarily related to the 3.5rich HDD Products Business anytime duringthe twelve 12)
month period prior to the Closingaie.

. “3.5 Inch HDDProducts Business Ke&mployee§)” meas an emploge dsignded bythe
Acquirer as aProduct Managr, aDesigh Managr, aManufacturing Managgr, and a
Quality Assurane Manaer.

. “Acquirer” means the following:
1. Toshiba; or

2. a Personpproved bythe Commis®n to acquireparticula assés or rights that
Respondent is required to assgn, grant, license, divest, trander, ddiver, or otherwise
conveypursuant to this Order

. “Closing Dae” means the date on lich the Respondenti(a Dvestiture Trustee
consummaes atransaction to assgn, grant, license, divest, trander, ddiver, or otherwise
conveyassets orights réated to the 3.5nch HDDProducts Business to arcduire
pursuant to this Order

. “Confidential Businessriformation” means all inform&ion owned byor in the possession
or control of Respondent that is not in the public domain and that is diretdtgd to the
operdion and managment of the8.5 hch HDD Products Business includinigut not
limited to, information related to the cod, supply, ses, sdes sypport, cugomers, contracts,
research, development, digtribution and maketing of 3.5 Inch HDD Produds; provided,
however, this provision shall nainclude:

1. information that subsequently falls within the public doman through no violation o this
Ords;



2. information that Respondent déwes or obtains indepenudidy, without violating any
applicablelaw or this Orde and

3. information that beames known to Respondenbiin a Third Partyot in breah of
applicablelaw or othe confidentiality obligaion.

. "Employee Access Period” meas the later of
1. one hundrd fifty (150) dgs from the Closing Bte; or

2. the date thiais sixty (60) dys afterthe date thé\cquire transérs six (6) Primary
Production lines and such lines & be@& qualified & provided in the Trasition
Services Ageanent Schedule 2.01 RdD.

. “GeographicTeritory” means worldwide.

. “Intellectual Propsty” means anytype of intelletual propety, including wthout limitation,
paents copyrights trademarks, trade dress, trade secrets, techniques, daa, inventions,
pradices, methods and otheonfidential or propri¢ary technic business, resezh, or
development infonation.

. “I'nterim Monitor” meas anymonitor appointed pursuant to Pgnagph 1l of this Order

. “Know-How” means all knowledg, informdion and know-how in the poss®on of
Respondent or within the knowleglgf any employee orconsultant of Respondent on or
before the Closing Date tha relates tothe 3.5 Inch HDDs Poduds.

. “Monitor Agreament” meas the Monitor Ageenent dated &bruay 26, 2012, betweae
ING Finandal Markets LLC, and Wegern Digital Corporation. The Monitor Agreement is
attached as Appeadix E to this Order.

. “Order to Maintain Asgs” means the @erto Maintain Assets incorpaed into and made
a pat of the Agreement Containing Corsent Orders.

. “Person”means ay individual, partnership, joint venturatrh, corpoation, association,
trust, unincorpori@d or@nization, or other business avgrnmat entity, and any
subsidiaries, divisions, groups a@iffiliates thereaf

. “Remddial Agreement(s)’ means

1. anyageanent betwee Respondent andva@Acquire that is specifially referenced ad
attached tothe proposed Decision and Order, including dl amendments, exhibits,
attachments, agreements, and schedules thereto, related totherdevant assés a rightsto
be assiged, gantal, licensed, div&ted, transfieed, deliverel, or othervise convged,
and that has lem appoved bythe Commisi®n to accomplish the gaiirements of the
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proposed Decision and Order in connection with the Conmission’s determination to
make the pyposed Deision and Ordefinal;, and/or

2. anyageament betwee Respondent anahaAcquire (or betwea a Divestiture Tustee
and an Aquire) that ha been pproved bythe Commisi®n to accomplish the
requirements of this Order, including dl amendments exhibits, attachments,
ageanents, and scldeles therm, relatel to the releant assets ofghts to be ssigne,
grantal, licensed, div&ted, transfeed, deliverel, or otherise convged, and thiahas
been aproved bythe Commisi®n to accomplish the gaiirements of th©rde.

W. “Third Paty(ies)” means ay non-governmetal Person other thaRespondent or the
Acquire.

X. “Toshiba” means Toshiba Corpatron, a cgporation or@nized, exigng, and doing
business undemd byvirtue of the lavs of Japan, with its headqtens addess at 1-1,
Shibaura 1-chrome Minato-Ku, Tokyo 105-8001, Japa. Toshiba America Electronic
Componentsric., is a whollyowned subsidiargf Toshiba Corpottéon, with its principal



to preseve the gisting rdationships with e following suppliers; vendors and
distributors; customers; emplegs; ad others havingusiness relations with the 3rich
HDD Produts Business Assets. Respondgmnésponsibilities shall include, but are not
limitedto, the following:

1. providing the35 Inch HDD Produds Busness Assés with suficient working capital to
operde at leat at curent rdes of opeation, to meet all gatal calls with respe to such
business ad to carry on, a least & their scheduled pece, dl capital projects, business
plansand promaiond activities for the35 Inch HDD Producs Busness Assds;

2. continuing, &least at their $weduled pee, ay additional expenditures for the 3rich
HDD Produts Business Assets, authmad prior to the date the Consentrégnent was
signal by Respondent includindput not limted to, all marketingnd sale
expenditures;

3. providingsuch reource as maye neessay to respond to competition aigst the 3.5
Inch HDDProducts Business Agseand/or to preve anydiminution in sales of 3.5
Inch HDD Products prior to divestiture;

4. makingavailablefor useby the 3.5 hch HDD Products Business Adsdunds sufficient
to perfom all routine maintenamecand d other maintenareas mg be neessay to,
and al replacementsof the35 Inch HDD Products Busness Assés;

5. providingthe 3.5 hch HDD Products Business Agseawith such funds aseneessay
to maintain the full economic \idity, markeability and compttiveness of the 3.5
Inch HDD Products Busness;

6. providingsuch support seices to the 3.5nch HDD Products Business Adseas wes
beingprovided to such business Bgspondent as of tltate the Consent Agement
was siged byRespondent; and

7. maintaining avork force d least equivalet in siz, traning, and expertise to what has
been asociated with the 3.:i¢h HDD Products Business Adsdor the last fisdayear

C. Until theClosing Dae, Respondent shdl provide al 3.5 Inch HDD Producs Busness
Employees with retsf5i O tlgeBT094.5600 225.8400(e)Tj ET 1.00000 0.00000 0.00000 1.00000 0.C






Employee’s employnent has beeterminated byhe Acquier; (2) Respondent mayake
genenl advetisements for mployees intuding, but not limited to, in newspapers diea
publications, websites, or otheredia not targted speifically at Acquier's emploges; or
(3) a3.5 Inch HDD Products Business Emplkey ind@endentlyapplies foremployment
with Respondent, as long as sich employee was ot licited by Respondent.

H. Pending divestiture of the35 Inch HDD Produds Busness Assds, Respondent shdl:

1. not use, diretty or indiredly, anyConfidential Businessiformation réated to3.5mch
HDD Produdts Business other thaas neessay to complywith the following (1) the
requirenents of the Qters; (2)Respondent’s oblagions to the Acquireunderthe
terms of ay Remedial Ageanent reléed to the 3.5rich HDD Products Business; d8)(
applicablelaw;

2. not disclose or conyeanysuch Confidential Bsinessriformation, diretly or
indirectly, to anyPerson except the Auairer orPersons speadfally authorized byhe
Acquirer or the Commission to receigeich inform#on; and

3. not provide, disclose or othwise makeavailable diredly or indiredly, any
Confidential Businessaformation réated to 3.5mch HDD Products to empl@es
assaiated with Respondent’s owvn 3.5 Inch HDD business;

provided, however, that Respondent mayse anyintellectual Propgy or Know-How that
is conveyed o licensed to Respondent o that Respondent retains theright to use
pursuant to any Remedial Agreement; provided further, however, to the extent that the
use of sul Intellectual Propsy or Know-How involves disclosure aonfidential
Businessnformation to anothdPerson, such Person mustesgo maintain the
confidentiality of such Confidential Bsinessnformation undeterms and in a nmaer
consistent with the requimeents of this Order

|. Respondent shdl adhere to and abide by the Remedia Agreements (which agreementsstall
not vary or contradict, or be construed tovary from a contradict, theterms d the Orders, it
beingunderstood that nothirig the Ordes shall be onstrued to r@uce ay obligaions of
Respondent undeuuch ageement(s)), vihich ae incoporatel byreference into this Order
to Maintain Assets and madepat heref.

J. The Endjsh-languiage vesions of all Remedial Agements, as submitted to and appidve
by the Commisi®n and attaced to the proposkeDedsion and Ordershall be the wsions
of such greements used in interpiiag and enfocing this Order.

K. The purpose of this Order to Maintain Assets is to maintain the full economic viability,
markeability and compgtiveness of the 3.5th HDD Products Business Adsewithin the
Geographic Territory through their full transfer and delivery to the Acquirer, to minimize
any risk of loss d competitive paential for the3.5 Inch HDD Products Busness Assés
within the Geagraphic Territory, ard to prevert the dedruction, removal, wasting,
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deteroration, or impairment ofrgy of the 3.5 hch HDDProducts Business Adseexcept
for ordinarywea and tar.

1.
IT 1S FURTHER ORDERED théa:

A. At anytime afterRespondent sits the Consent Aganent in this m



limited to, its obligations fated to the 3.5nch HDD Products Business Adse
Respondent shdl cooperate with dl reasanable requestsof the Interim Monitor and shall
take no ation to interfee with or impedehe hterim Monitor’s abilityto monitor
Respondent’s coompiance with the Orders,

. the Interim Monitor shall serve, ithout bond or other sadty, at the expense of
Respondents, on suchasdnableand customarterms and enditions as the
Commssion mayset. Therterim Monitor shall havewthority to employ at the
expense of Respondent, buzbnsultants, actintants, attorneyand other
representa
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G. The Commission @y on its own initative, or & the requst of the hterim Monitor, issue
such additional orde or diretions as mape neessay or appopriate to asure ompliance
with the requirements of the Orders.

H. The hterim Monitor shall serve until termination of this Qrtle Maintain Assets pursoga
to Paragraph VII.

|. The Interim Monitor gppointed pursuant to this Order may bethe same pason gppointed as:
(1) an Interim Monitor pursuant to Panagh 11 of the proposa Dedsion and Orderor (2)
a Divestiture Tustee pwsuant to Paragph V of the poposed Deision and Orde

V.

IT 1S FURTHER ORDERED tha within thirty (30) days dter the dae this Order to
Maintain Asses becomes final, and every thirty (30) days thereafter until Respondent has fully
complied with its obljations to divest, license, trapsfand/or gant asets as rpiired bythe
proposed Deision and Ordein this matter, Respondent shall submithte Commissin a
verified written report setting forth in detail the manner and form in which it intends to comply,
is complyng, and has complied with this Ordey Maintain Assets and thelated poposed
Decision and Order; provided, however, that, ater the proposed Decision and Order in this
matter beomes fin§ the repots due under this Ordé Maintain Assets malye consolidaid
with, and submitted to the Conmsion at the same time as tleports rguired to be submitted
by Respondent pursuant to thed3®on and Orde

V.

IT 1S FURTHER ORDERED tha Respondent shdl notify the Conmission & least
thirty (30) days prior to:

A. any proposed dssolution of Respondent;
B. anyproposed equisition, mergr orconsolidation of Respondent; or
C. any other change in Respondent tha may affect comgdiance obligations arising out of this

Orde, includingbut not limted to assignnd, the cration or dissolution of subsitiies, or
any other change in Respondent.
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