


Through this Motion, Complaint Counsel seeks “documents and communications
that relate to the creation of the Merger Report.” Complaint Counsel readily acknowledges
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attempts to gain a tactical advantage by “us[ing] the disclosed material for advantage in the
litigation but [invoking] the privilege to deny its adversary access to additional materials
that could provide an important context for proper understanding of the privileged
materials.” Lerman v. Turner, 2011 U.S. Dist. LEXIS 715, at *¥25-26 (N.D. IlL. Jan. 5,
2011). “Subject matter waiver thus “is reserved for those unusual 81tuat10ns in which
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At the time an expert report is produced, the producing party shall provide
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the expert in formulating an opinion in this case. Unless otherwise agreed
by the parties, the experts’ notes and drafts of expert reports need not be
produced. Likewise, communications between experts and with counsel or
consultants need not be produced unless relied upon by the expert in
formulating an opinion in this case.

i Scheduling Order 9 18(b). In addition, Complaint Counsel and Respondents’ counsel

| agreed that “[cJommunications (oral, written, and by email) of any expert witness with

‘ consulting experts . . . would not be discoverable, unless relied upon by the expert.”

| (Exhibit A to FTI’s Opposition). As Respondents assert that agreement covers i 1nterna1
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