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QUESTIONS PRESENTED

Under the “state action doctrine,” the federal anti-
trust laws do not apply to the anticompetitive conduct of
certain subordinate public entities created by a State if
the conduct is authorized as part of a “state policy to
displace competition” that is “clearly articulated and
affirmatively expressed” in state law. Town of Hallie v.
City of Eau Claire



PARTIES TO THE PROCEEDING

The petitioner is the Federal Trade Commission.

Respondents are Phoebe Putney Health System,
Inc., Phoebe Putney Memorial Hospital, Inc., Phoebe
North, Inc., HCA, Inc., Palmyra Park Hospital LLC, °
and Hospital Authority of Albany-Dougherty County.

" According to records from the Georgia Secretary of State, Palmyra
Park Hospital, Inc., which was a party in the court of appeals, was
converted on December 15, 2011, from a profit corporation to a limited
liability company now known asPalmyra Park Hospital, LLC.

(1



TABLE OF CONTENTS

Page
Opinionsbelow . ........ ... .. 1
JUSAICHION . ... 1
Statutory provisionsinvolved ............. ... ... ... ... 2
Statement ... ... 2
Reasons for granting the petition .. ..................... 11

I.  The Eleventh Circuit erred, and departed from the
decisions of other circuits, in treating the Georgia
legislature’s grant of general corporate powers to a
hospital authority as clearly articulating a state
policy to displace competition ...................... 13
A. The Eleventh Circuit’'s approach to the state

action doctrine conflicts with this Court’s
precedents and does not serve the doctrine’s

PUIPOSES . o oot e e e 13
B. The decision below conflicts with decisions of
fourothercircuits .. ....... ..., 23

II. The Eleventh Circuit further departed from this
Court’s precedents by holding that the state action
doctrine permits the unsupervised transfer of

monopoly power into private hands . ................ 27
lll. The case is a good vehicle for addressing issues of

recurring and national importance ... ............... 30
CoNCIUSION ... e 34
Appendix A — Court of appeals opinion ............... la
Appendix B — Districtcourtorder................... 16a

Appendix C — Court of appeals order (July 8, 2011) . .. 66a
Appendix D — Court of appeals order (Dec. 15, 2011) ... 68a
Appendix E — Statutory provisions .................. 69a

(1)



v

TABLE OF AUTHORITIES

Cases:

American Needle, Inc. v. National Football League
130S.Ct. 2201 (2010) . .. oo oo 28

Bankers Ins. Co. v. Florida Residential Prop. & Cas.
Joint Underwriting Ass’'n , 137 F.3d 1293 (11th Cir.

1008) .o 20
Bolt v. Halifax Hosp. Med. Ctr., 980 F.2d 1381 (11th

Cir.), reh’g denied, 988 F.2d 1220 (1993).. ... 21, 26, 30
California Retail Liquor Dealers Ass’n v. Midcal

Aluminum, Inc. , 445 U.S. 97 (1980)............. 3,14
Central Fla. Clinic for Rehab., Inc. v. Citrus County

Hosp. Bd., 738 F. Supp. 459 (M.D. Fla.), aff'd,

888 F.2d 1396 (11th Cir. 1989), cert. denied,

495U.S.947 (1990) . . ..ot i it 21, 30
City of Columbia v. Omni Outdoor Advertising,

Inc., 499 U.S. 365 (1991)............ 3,4,16, 21, 22, 29
City of Lafayette v. Louisiana Power & Light Co. ,

435U.S.389(1978) . ..o 3,13
Community Commc’ns Co.v. City of Boulder,

455U.S.40(1982). ... ... 3,12, 14, 16, 17, 22

Crosbyv. Hospital Auth. of Valdosta & Lowndes
County, 93 F.3d 1515 (11th Cir. 1996), cert. denied,
520 U.S. 1116 (1997) . . .. oo 20, 30

Eastern R.R. Presidents Conferen.1(0)]TJ/TT8 1 T8, 499 U.S. 365 (,25 0006 Tw (Eastern



Cases—Continued: Page

FTC v. Whole Foods Mkt., Inc., 548 F.3d 1028

(D.C.Cir.2008) . ..ottt 11
First Am. Title Co. v. Devaugh, 480 F.3d 438 (6th Cir.

2007) oo 24, 25
Goldfarb v. Virginia State Bar , 421 U.S. 773 (1975). . . .. 3
Hoover v. Ronwin, 466 U.S. 558 (1984). .............. 29

Kay Elec. Coop.v. City of Newkirk , 647 F.3d
1039 (10th Cir. 2011), cert. denied, 132 S. Ct. 1107
(2012). ..o 19, 26

Lancaster Cmty. Hosp. v. Antelope Valley Hosp.
Dist., 940 F.2d 397 (9th Cir. 1991), cert. denied,

502 U.S. 1094 (1992) . .. ..ot 25, 30
NCAA v.Board of Regents 468 U.S. 85 (1984) ........ 17
National Soc’y of Prof’l Eng’rs v. United States,

435 U.S. 679 (1978) . ..o oo 16
New Motor Vehicle Bd. v. Orrin W. Fox Co., 439 U.S.

96 (1978). . o it 3,14, 16, 17

Northern Sec. Co.v. United States, 193 U.S. 197
(1904)



VI

Case—Continued: Page

United States v. Philadelphia Nat'l Bank , 374 U.S.

321 (1963). .. vt 19
Constitution and statutes:
US.Const. Amend. | ......... ... . ... 9
Clayton Act, 15U.S.C. 12tseq. .. ..., 2
I5US.C. A8 (87) v oo 8
1I5US.C.21(0) (811(D)) « v v v v e 8
I5US.C.26(816) ..o i 8
Federal Trade Commission Act, 15 U.S.C. 4kt seq. . . . .. 2
I5US.C.45(85) .o v it 8
15U.S.C.45(b) (85()) .. oo 8
1I5US.C.53b)(813(D)) -+ v v vveeeee e 8
Ala. Code 88 11-95-&t seq.(LexisNexis) .............. 31
Alaska Stat. 88 18.26.01@tseq.. . .. ...t 31
Ariz. Rev. Stat. Ann. 88§ 5-80%tseq................... 31
Ark. Code Ann. 88 14-263-10&tseq.................. 31
Cal. Health & Safety Code 88 3200@t seq.(West) ... ... 31
Colo. Rev. Stat. 88 25-3-30&tseq... .. ................ 31

Conn. Gen. Stat. Ann. 88 7-130at seq.(West) ......... 31






VI

Statutes—Continued: Page
Minn. Stat. Ann. 88 368.01, subd. 8 (West). ........... 32
Miss. Code Ann. 8§ 41-13-16tseq.(West) ............ 32
Mo. Ann. Stat. 88 205.01@t seq(West) ............... 32
Mont. Code Ann. 88 7-34-210&tseq. . ................ 32
Neb. Rev. Stat. Ann. 88 17-96%t seq.(LexisNexis) . . ... 32
Nev. Rev. Stat. 88 450.008t seq.(LexisNexis) ......... 32
N.H. Rev. Stat. Ann. 88 38-A:let seq.(LexisNexis) .. ... 32
N.J. Stat. Ann. 88 30:9-13Ftseq.(West) ............... 32
N.M. Stat. 8§ 3-44-1etseq.. . . ... vviiiii et 32
N.Y. Pub. Auth. Law 88 1400et seq.(McKinney) ....... 32
N.C. Gen. Stat. 88 131E-®tseq.. ... ..., 32
N.D. Cent. Code 88 11-36-Oktseq.. . ................. 32
Ohio Rev. Code Ann. 88 749.04t seq.(LexisNexis) . .. .. 32
Okla. Stat. Ann., tit. 11, 88 30-10®tseq. .............. 32

Or. Rev. Stat. 88§ 267.01@tseq....................... 32



Statute—Continued: Page

Wyo. Stat. Ann. § 15-10-116 ............ ... ... ...... 32
Miscellaneous:

1A Phillip E. Areeda & Herbert Hovenkamp, Anti-
trust Law (3ded.2006) .............. ... ..., 19, 23
Congressional Budget Office,Nonprofit Hospitals
and the Provision of Community Benefits (2006),
http://www.cbo.gov/publication/18256. ............. 31
FTC & U.S. Dep't of Justice, Improving Health
Care: A Dose of Competition(July 2004),
http://www.ftc.gov/reports/healthcare/
040723healthcarerpt.pdf ...................... 30, 31
Jennifer Maddox Parks:

Hospital Board Updated on Phoebe North,
Morningside , Albany Herald, Jan. 5, 2012,

At A . e e 11
Hospitals to Merge with Phoebg Albany Herald,
Dec. 15,2011, at 1A. . ... ... 10

http -12.6216 8912842 TD -.0006 Tc -.0003 Tw (Dec.ny He



In the Supreme Court of the United States

No.
FEDERAL TRADE COMMISSION , PETITIONER
V.
PHOEBE PUTNEY HEALTH SYSTEM, INC.,ETAL.

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

PETITION FOR A WRIT OF CERTIORARI

The Solicitor General, on bdalf of the Federal Trade
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The jurisdiction of this Court is invoked under 28 U.S.C.
1254(1).
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competition. California Retail Li quor Dealers Ass'nv.
Midcal Aluminum, Inc. , 445 U.S. 97, 105 (1980)
(Midcal ) (quoting City of Lafayette v. Louisiana Power

& Light Co., 435 U.S. 389, 410 (1978) (opinion of
Brennan, J.)); seeTown of Hallie v. City of Eau Claire,
471 U.S. 34, 39-40 (1985Héllie ). In addition, private
actors “‘actively supervised’ by the State itself” in com-
plying with such a state policy enjoy a similar defense.
Midcal , 445 U.S. at 105. This cluster of principles is
commonly referred to as the “state action doctrine.”

To satisfy the requirement of clear articulation, “[i]t
is not enough that . . . anticompetitive conduct is
prompted by state action.” Midcal, 445 U.S. at 104
(quoting Goldfarb v. Virginia State Bar , 421 U.S. 773,
791 (1975)) (internal quotation marks omitted). Al-
though the state legislature need not “have stated ex-
plicitly that it expected [the actor in question] to engage
in conduct that would have anticompetitive effects,”
Hallie , 471 U.S. at 42; seéd. at 43-44, a “State’s posi-
tion * * * of mere neutrality respecting the * * *
actions challenged as anticompetitive” will not suffice,
Community Commc’ns Co.v. City of Boulder, 455 U.S.
40, 55 (1982)RBoulder). Accordingly, this Court has of-
ten looked to whether the “satute provided [a] regula-
tory structure that inherently ‘displace[d] unfettered
business freedom.’” Hallie , 471 U.S. at 42 (quotingNew
Motor Vehicle Bd. v. Orrin W. Fox Co., 439 U.S. 96, 109
(1978)) (second set of braokts in original). In City of
Columbia v. Omni Outdoor Advertising, Inc. , 499 U.S.
365 (1991), for example, the Court held that, where a
municipal zoning ordinance had been authorized by state
legislation (seeid. at 370-371 & n.3), the clear-articula-
tion requirement was satisfied because “[t]he very pur-
pose of zoning regulation is to displace unfettered busi-
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ness freedom in a manner that regularly has the effect
of preventing normal acts of competition.” Id. at 373.
The Court has described that inquiry as examining

whether “suppression of competition is the ‘foreseeable
result’ of what the [state] statute authorizes.” Ibid.

(quoting Hallie
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ernmental functions and shall have all the powers neces-
sary or convenient to carry out and effectuate the pur-
poses and provisions of [the Hospital Authorities Law].”
Id. § 31-7-75. Those corporate powers includenter
alia
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emergency care, tertiary care, and outpatient services.
Complaint 9 22-23.

The Authority now has no budget, no staff, and no
employees. Complaint § 27. It has never counter-
manded, approved, modified, or otherwise affected
PPMH’s actions on matters such as setting rates, offer-
ing services, making staffing decisions, or managing
facilities capacity. Id. 1 30. As the Authority’s Chair-
man acknowledged, in reactn to a new board member’s
concerns about PPMH’s high prices, “the Authority re-
ally has no authority as far as running the hospital.”
FTC C.A. Br. 7 (citation omitted); see Complaint 5.
Likewise, the Authority neither controls nor supervises
PPHS. Id. 1 27-31.

Palmyra Medical Center, which was incorporated as
Palmyra Park Hospital, Inc. (Palmyra), is located two
miles from Memorial and wasbuilt in 1971. Before the
transaction at issue here, Palmyra was owned by re-
spondent HCA, Inc., one of the largest health care ser-
vice providers in the United States. Palmyra has 248
beds and, like Memorial, provides general acute care
services. Memorial and Palmyra are the only two hospi-
tals in Albany. Complaint 1 1, 7-8, 25-26.

b. Respondents orchestrated a transaction in which
PPHS was to acquire control of Palmyra from HCA,
giving PPHS an absolute monopoly in the market for
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3. On April 19, 2011, the FTC issued an administra-
tive complaint pursuant to Section 11(b) of the Clayton
Act, 15 U.S.C. 21(b), and Setion 5(b) of the Federal
Trade Commission Act (FTC Act), 15 U.S.C. 45(b).
Phoebe Putney Health Sys., Inc, Docket No. 9348,
2011 WL 1595863. The complaint charged that respon-
dents’ agreement and proposed transaction would sub-
stantially lessen competition in the relevant markets, in
violation of Section 5 of the FTC Act, 15 U.S.C. 45, and
Section 7 of the Clayton Act, 15 U.S.C. 18. The next day,
the FTC and the State of Georgia filed suit against re-
spondents in district court, pursuant to Section 13(b) of
the FTC Act, 15 U.S.C. 53p), and Section 16 of the
Clayton Act, 15 U.S.C. 26, seeking to enjoin the transac-
tion pending the FTC’s administrative proceedings. On
July 15, 2011, at responderd’ request, the FTC stayed
its administrative proceedings pending conclusion of the
court action.

4. The district court denied injunctive relief and
dismissed the complaint for failure to state a claim.
App.,infra, 16a-65a. The court first held that the acqui-
sition of Palmyra, the transfer of control over Palmyra
to PPHS, and the long-term lease of Palmyra’s assets to
PPHS, form a single transaction subject to Section 7 of
the Clayton Act. Id. at 26a-32a. The court concluded,
however, that the Georgia legislature had clearly articu-
lated an intent to displace competition because “the Au-
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(3) required the Authority to operate on a non-profit
basis. Sead. at 54a-58a.

The district court held that the private respondents’
conduct—which it characterized as no more than “seek-
ing” or “influencing” actions by the Authority, App.,
infra , 47a—was protected by virtue of the Authority’s
“antitrust immunity” and privileged by the First Am-
endment under the Noerr-Pennington doctrine, id. at
60a. Seeid. at 59a-61a; see generallyjEastern R.R.
Presidents Conferencev. Noerr Motor Freight, Inc. ,
365 U.S. 127 (1961)Jnited Mine Workers v. Penning-
ton, 381 U.S. 657 (1965).The court further concluded
that PPHS’s conduct would be exempt from antitrust
scrutiny because PPHS was acting “as an agent of the
political subdivision which has received antitrust immu-
nity.” App., infra , 49a; sead. at 61a-64a.

5. The court of appeals affirmed. App.,jnfra, la-
15a. The court “agree[d] with the [FTC] that, on the
facts alleged, the joint operation of [PPMH] and Pal-
myra would substantially lessen competition or tend to
create, if not create, a monopoly.” Id. at 8a. Like the
district court, it viewed “the purchase of Palmyra’s as-
sets, as well as their temporary management by, and
subsequent lease to, PPHS * * * as parts of a single
‘acquisition’ under the Clayton Act.” Id. at 10a n.11. It
concluded, however, that the state action doctrine ex-
empted the transaction from antitrust scrutiny. Id. at
8a-14a.

a. The court of appeals explained that “[t]he re-
guirement of a clearly articulated state policy” is satis-
fied if “anticompetitive conduct is a ‘foreseeable result’
of [state] legislation.” App., infra, 9a. It further ex-
plained that, under Eleventh Circuit precedent, a “‘fore-
seeable anticompetitive effectheed not be ‘one that or-
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dinarily occurs, routinely occurs, or is inherently likely
to occur as a result of the empowering legislation.’”
Ibid.
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Phoebe Albany Herald, Dec. 15, 2011, at 1A. PPHS ap-
parently has begun blending management staffs at
Memorial and Palmyra (whichis now known as Phoebe
North), and there have been some staff changes at
Phoebe North. See Jennifer Maddox Parks,Phoebe
North Blending with Phoebe Putney, Albany Herald,
Feb. 17, 2012, at 1A. PPHS has indicated that it plans to
centralize additional functions in the coming months, but
it has not yet settled on longer-term plans for Phoebe
North. Jennifer Maddox Parks, Hospital Board Up-
dated on Phoebe North, Morningside, Albany Herald,
Jan. 5, 2012, at 3A.

REASONS FOR GRANTING THE PETITION

The court of appeals found Georgia’s grant of general
corporate powers to the Authority to justify exempting
a merger to monopoly among private parties from all
antitrust scrutiny. That was doubly in error. First,
the court’s reliance on a grant of general corporate pow-
ers reflects an entrenched misapplication of this Court’s
precedents that squarely conflicts with decisions from
the Fifth, Sixth, Ninth, and Tenth Circuits. As many
other courts have recognized, such commonplace grants
of corporate authority refl ect only a “State’s position

! As the D.C. Circuit recently explained in detail in another merger
case arising in a materially identical procedural posture, the events
described in the text do not render a case like this mootFTC v. Whole
Foods Mkt., Inc., 548 F.3d 1028, 1033-1034 (2008) (opinion of Brown, J.).
If this case is remanded for further proceedings, the FTC could ask the
district court to enjoin respondents from reducing clinical services at
Phoebe North; from allowing Phoebe North’s deterioration; and from
terminating or transferring employ ees or physicians practicing there.
Such steps would preserve the status quo in a way that would facilitate
the implementation of the FTC’s final remedial decree, in the event the
FTC determines the transaction was unlawful.
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* * * of mere neutrality ” that cannot support a state
action defense. Community Commc’ns Co. v. City of
Boulder, 455 U.S. 40, 55 (1982). Moreover, the general
corporate powers relied on below closely resemble those
an ordinary business corporation would possess, yet no
one would suggest that suchordinary powers privilege
every private company to engage in anticompetitive con-
duct. There are tens of thousands of political subdivi-
sions in the Nation to which the court of appeals’
corporate-powers logic might apply, and the public hos-
pital context in particular has often led to litigation.

Second, the court of appeals compounded its error by
assuming that Georgia’s supposed policy authorizing the
Authority to engage in anticompetitive conduct amounts
to the State’s endorsement of what in substance is an
unsupervised private merger. Yet such a policy would
violate this Court’s clear rule that “a State may not con-
fer antitrust immunity on private persons by fiat.” FTC
v. Ticor Title Ins. Co., 504 U.S. 621, 633 (1992). The
Court should grant review to correct a line of decisions
that erroneously places a large segment of commerce
outside the reach of federal competition law.



13

. THE ELEVENTH CIRCUIT ERRED, AND DEPARTED
FROM THE DECISIONS OF OTHER CIRCUITS, IN
TREATING THE GEORGIA LEGISLATURE’S GRANT OF
GENERAL CORPORATE POWERS TO A HOSPITAL
AUTHORITY AS CLEARLY ARTICULATING A STATE
POLICY TO DISPLACE COMPETITION

In holding that the Georgia legislature had clearly
articulated a state policy displacing competition, the
Eleventh Circuit relied exclusively on the State’s grant
to the Authority of general corporate powers, such as
the powers to acquire and lease out property. The
court’s analysis misapplies ths Court’'s precedents and
conflicts with decisions from four other circuits. Al-
though that approach has been criticized by courts and
commentators alike, it is firmly entrenched in the Elev-
enth Circuit. This Court’s review is necessary to correct
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(1985);California Retail Liquor Dealers Ass’'n v. Mid-
cal Aluminum, Inc. , 445 U.S. 97, 105 (1980)ew Motor
Vehicle Bd.v. Orrin W. Fox Co., 439 U.S. 96, 109 (1978).

The mere grant to a political subdivision of general
powers to act cannot provide the requisite “clear articu-
lation” of a state policy to displace competition. That is
particularly clear from this Court’s decision in Boulder,
which addressed the applicability of the state action doc-
trine to a city ordinance that prevented a cable televi-
sion service provider from expanding. 455 U.S. at 45-46.
The ordinance was enacted pursuant to Colorado’s con-
stitutional “home rule” delegation of authority, under
which a city may exercise “the full right of self-govern-
ment in both local and municipal matters.” Id . at 43-44
(citation omitted).

Boulder argued that “it may be inferred, from the
authority given to Boulder to operate in a particular
area * * * that the legislature contemplated the kind
of action complained of.” Boulder, 455 U.S. at 55 (inter-
nal quotation marks, emphasis, and citation omitted).
This Court rejected that contention, explaining that
“plainly the requirement of ‘clear articulation and affir-
mative expression’ is not satisfied when the State’s posi-
tion is one of mereneutrality respecting the municipal
actions challenged as anticompetitive.”Ibid . The Court
further explained that “[a]Jcceptance of such a proposi-
tion—that the general grant of power to enact ordi-
nances necessarily implies state authorization to enact
specific anticompetitive ordinances—would wholly evis-
cerate the concepts of ‘clear articulation and affirmative
expression.’” Id. at 56. For purposes of the state action
doctrine, the general powers of self-governance con-
ferred on the City of Boulder are indistinguishable from
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the general corporate powers to buy and lease property
conferred on local hospital authorities in Georgia.

By contrast, each of the cases in which this Court has
found the state action doctrine applicable has involved
a regulatory structure or affirmatively expressed state
policy calculated to order a particular market by means
other than free-market competition. In City of Colum-
bia v. Omni Outdoor Advertising, Inc. , 499 U.S. 365
(1991), for example, the Court considered a challenge to
an allegedly anticompetitive local zoning ordinance that
had been enacted pursuant to a clear grant of authority
from the state legislature. Seeid. at 370-371 n.3. The
Court explained that federal competition law would not
apply because “[t]he very purpose of zoning regulation
is to displace unfetteredbusiness freedom in a manner
that regularly has the effect of preventing normal acts
of competition.” Id. at 373.

Similarly in Hallie, the plaintiff townships chal-
lenged the defendant city’s policy of providing sewage
treatment services only to lands that agreed to be an-
nexed to the city and to usethe city’s sewage collection
and transportation services. 471 U.S. at 36-37. The city
relied on state-law provisionsthat authorized it to regu-
late the boundaries of its service area and to refuse sew-
age treatment services to unannexed areas. Seie. at
41. This Court held that the city’s actions were not sub-
ject to federal competition law because the State had
articulated a policy of allocating sewage services
through governmental regulation and the politics of an-
nexation rather than through market forces. The Court
analogized the case tdrrin W. Fox , in which the rele-
vant state statute likewise “provided [a] regulatory
structure that inherently ‘displace[d] unfettered busi-
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ness freedom.’” Id. at 42 (quoting 439 U.S. at 109) (sec-
ond set of brackets in original).

The state action doctrine thus applies to a political
subdivision only when it acts pursuant to an affirma-
tively expressed state public policy or regulatory
structure—in particular, a public policy or regulatory
structure that “inherently,” Hallie , 471 U.S. at 42, by
“design[],” Orrin W. Fox , 439 U.S. at 109, or “necessar-
ily,” Omni Outdoor, 499 U.S. at 373, would be incompati-
ble with, or would depart significantly from, federal
law’s “assumption that competition is the best method of
allocating resources,”National Soc’y of Prof’l Eng’rs v.
United States, 435 U.S. 679, 695 (1978). By contrast, the
State’s “mere neutrality " reflects no affirmative expres-
sion at all (let alone one that inherently departs from
normal competition principles), and therefore will not
support a state action defense.Boulder, 455 U.S. at 55.
Grants of general corporate powers belong to the latter
category.

2. The court of appeals misapplied those precedents
in treating the Georgia legislature’s grant of general
corporate powers to the Authority as an affirmatively
expressed state policy of creating hospital monopolies
and transferring them into private hands. The decision
below adds to a line of incorect Eleventh Circuit deci-
sions on this important and recurring aspect of the state
action doctrine.

a. The Hospital Authorities Law does not reflect a
“clearly articulated and affirmatively expressed” policy
of “displac[ing] competition,” Hallie , 471 U.S. at 39 (ci-
tations omitted), and authorizing hospital mergers to
monopoly. It is particularly clear that Georgia has no
affirmative policy of using local hospital authorities to
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facilitate the acquisition of monopoly power by private
entities, as occurred here.

As an initial matter, the Georgia statute is silent (or
as the Court put it in Boulder
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The court of appeals stated that the Hospital Author-
ities Law “evidently contemplates anticompetitive ef-
fects” because the “legislature granted powers of im-
pressive breadth to the hospital authorities.” App.,in-
fra, 11a. The court placed particular emphasis on local
authorities’ powers to acqure and lease out property,
including hospitals. Seed. at 12a (citing Ga. Code Ann.
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subject to the same legal restrictions as a private com-
pany engaged in the same line of business. See,q.,
Kay Elec. Coop.v. City of Newkirk , 647 F.3d 1039, 1041
(10th Cir. 2011) (“When a city acts as a market partici-
pant it generally has to play by the same rules as every-
one else.”), cert. denied, 132 S. Ct. 1107 (2012). The
court of appeals’ contrary reasoning is inconsistent with
this Court’s repeated holdings that a “clearly articulated
and affirmatively expressed” state policy displacing
competition, rather than mere “neutrality” as between
competitive and anticompetitive conduct, is necessary to
trigger the state action doctrine.*

b. The court of appeals reached an incorrect result
because it applied longstanding circuit precedent that

* The court of appeals also suggestd that the Hospital Authorities
Law necessarily contemplates aticompetitive acquisitions because
“[tlhe legislature could hardly have thought that Georgia’s more rural
markets could support so many hospitals that acquisitions by an author-
ity would not harm competition.” App., infra , 13a. The court’s reason-
ing was faulty. In areas of the State served only by a single hospital,
the acquisition of that hospital bythe local authority would not typically
be anticompetitive. See 1A Phillip E. Areeda & Herbert Hovenkamp,
Antitrust Law 1 224e, at 126 (3d ed. 2006) (“[S]ubstitution of one
monopolist for another is not an antitrust violation.”). And in an area
served by many hospitals, a merger may not be anticompetitive if it
does not “result[] in a significant increase in the concentration of firms
in th[e] market.” United States
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misinterprets this Court’s cases and that leading com-
mentators have rightly criticized.

Relying on this Court’s decision inHallie , the court
below held that the state action doctrine applies if “anti-
competitive conduct is a ‘foreseeable result’ of the
[state] legislation.” App., infra, 9a (quoting Hallie ,
471 U.S. at 42). The court further explained that, under
Eleventh Circuit precedent,“a ‘foreseeable anticompeti-
tive effect’ need not be ‘oneghat ordinarily occurs, rou-
tinely occurs, or is inherently likely to occur as a result
of the empowering legislation.” The clear-articulation
standard ‘require[s] only that the anticompetitive con-
duct be reasonably anticipated.’” Ibid. (brackets in
original) (citing FTC v. Hospital Bd. of Dirs. of Lee
County, 38 F.3d 1184, 1188, 1190-1191 (11th Cir. 1994)).

The Eleventh Circuit has consistently found it “fore-
seeable” in this sense that ordinary corporate powers
will be put to anticompetitive ends. See App.infra , 12a
(“[l]n granting the power to acquire hospitals, the legis-
lature must have anticipated that such acquisitions
would produce anticompetitive effects.”);Bankers Ins.
Co. v. Florida Residential Prop . & Cas. Joint Under-
writing Ass’'n, 137 F.3d 1293, 1298 (1998) (finding it
“foreseeable that conferring * * * discretion on the
[defendant public insurance association] to select policy
servicing services could result in potentially anticompe-
titive” conduct, stn. tTy a ialegu( 59(e)3-4(tly( 59y ante)37[(c)-4.8ompetitiverpe-)]T
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[such as an alleged group boycott] through its peer re-
view activities.”) (internal quotation marks and citation
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articulation requirement will be satisfied if “anticompe-
titive effects logically would result from” the powers
conferred by state law, or if the state regulatory regime
“inherently” displaces competition. Hallie , 471 U.S. at
42; seeOmni Outdoor, 499 U.S. at 373 (applying the
state action doctrine because the regulatory scheme at
issue “necessarily protects * * * against some competi-
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cause it would “compel * ** result[s] that the States
do not intend but for which they are held to account.”
Ticor, 504 U.S. at 636; se&. at 632, 635 (“Continued
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health services,” or “the statutory license for hospitals
to develop confidential marketing strategies.” Id. at 233
(internal quotation marks omitted). The en banc Fifth
Circuit unanimously reversed. It explained that, al-
though state legislatures need not utilize any particular
linguistic formula (“words federally dictated”) for the
state action doctrine to apply, the court would “not infer
such a policy to displace competition from naked grants
of authority.” 1d. at 236. By way of analogy, the Fifth
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public record sales on relinquishment of the right to re-
sell the records.” Id. at 455. The court accepted the
proposition that state law permitted the registers to
impose such restraints. Id . at 456. But it explained that
such a general authorization was insufficient to establish
a state action defense because state law “leaves the
counties free to provide dupliate title records * * *
without mandating that the purchasers give up their
right to re-sell the [records],” showing that “the Legisla-
ture is neutral toward the anticompetitive condition
these registers have imposed.”bid .

The Ninth Circuit has similarly refused to recognize
a state action defense based on statutes conveying gen-
eral corporate powers. InLancaster Community Hos-
pital v. Antelope Valley Hospital District , 940 F.2d 397
(9th Cir. 1991), cert. denied, 502 U.S. 1094 (1992), the
court addressed an allegation that a public hospital dis-
trict was using its monopoly in perinatal services to mo-
nopolize markets in non-perinatal services through tying
arrangements. The court acknowledged that “[l]ocal
hospital districts have been granted the powers needed
to engage in the hospital business by the [S]tate.”ld . at
402 n.11. But that grant of authority, it explained, “has
not displaced competition” because the State “has given
the defendants no power to regulate the hospital ser-
vices market, but has merely authorized them to provide
hospital services along with regular competitors.” Id. at
402. Noting that state law otherwise contemplated
health-care competition, the court concluded that “when
there are abundant indications that a state’s policy is to
support competition, a subordinate state entity must do
more than merely produce an authorization to ‘do busi-
ness’ to show that the state’s policy is to displace compe-
tition.” 1d. at 403.
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Most recently, the Tenth Circuit—citing Hammond
and Antelope Valley approvingly—concluded that “a
[S]tate’s grant of a traditional corporate charter to a
municipality isn’'t enough to make the municipality’s
subsequent anticompetitive conduct foreseeable” be-
cause “simple permission toplay in a market doesn’t
foreseeably entail permission to roughhouse in that mar-
ket.” Kay Elec., 647 F.3d at 1043 (Gorsuch, J.). In that
case, a city allegedly condibned its provision of sewage
services (in which it helda monopoly) on acceptance of
its offer to provide electricity services as well. Id. at
1041. When a competing electricity provider challenged
the city’s demand as unlawful tying and attempted mo-
nopolization, the city asserted a state action defense
predicated on state-law provisions that “authorize[d]
municipalities to do business” and “allow[ed] municipali-
ties to run utilities.” 1d. at 1041, 1045. The court of ap-
peals rejected that argument, finding it “well settled
that general municipal charters are never enough to
trigger Parker’s protections.” Id. at 1045.

2. There is no significant chance that the current
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state action doctrine, the cart of appeals refused to do
so. See App.infra, 12a-14a.
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ment and control” over the arrangement at issue here is
evident in two related ways.

First, the terms under which ownership and control
of Palmyra were transferred were negotiated entirely
by private actors (PPHS and HCA). See p. 7,supra.
Although the Authority was the nominal purchaser of
Palmyra, its actual role in the transaction was akin to
that of a notary public, certifying to the formalities of
the purchase but playing no role in the fashioning of its
terms. The transaction was in substance a simple trans-
fer of Palmyra from one private entity to another. Cf.
American Needle, Inc. v. National Foo