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UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

)
In the Matter of )
) DOCKETNO. 9349
OSFHealthcareSystem )
a corporation, and ) Hon. Judge Chappell
)
RockfordHealthSygem, ) PUBLIC
a corporation, )
Respondents. )
)

COMPLAI NT COUNSEL'S OPPOSITION TO RESPONDENTS’ MOTION IN LIMINE
TO EXCL UDE INVESTIGATIONAL HE ARIN G TRANSCRIPT OF MICHELLE LOBE

Yet again, Rspondents ask the Court to ignoedevant and reliable evidence. After
unsuccessfully charging bias and spoliation inisguided mton to compel, Respondents now
attenpt to rehash the sarargunents through a groundless motiorlimine, claimng that the
Court should exclude sworn testimony framitedHealthcare’s (“United”) Michelle Lobe. In
fact, despite multiple omptunities to exarme Ms.Lobe regading her cedibility and the bases
for her testimony, Respondents have faileddatralize her testiony that the proposed
Acquisition will likely harm hospital corpetitionin Rockord. As a last-iich effort,
Respondents nowawne to exclude Ms. Lobe’sggmony altogether, ignoring the fact that Ms.
Lobe’s investigational daring (“IH”) testinony neets all the basic standards of ashibility.

As explained below, Ms. Lobe’s |H testimy is réevant, naterial, reliable, and thus adssible.
Respondents’ mtion to exclude this highlprobative evidence should be denied.
ARGUMENT
Motionsin limine are discouraged in this CouScheduling Order { 8.) As the Court

explained in its Scheduling Order, “[e]vidence should be exdludadvance of trial on a
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motion in limine_only when the evidence is clearly m&skible on all potential grounds.Td(
(emphasis in original)see alsdn re Telebrands CorpNo. 9313, 2004 FTC LEXIS 270, at *5
(F.T.C. Apr. 26, 2004)in re Basic Research, LL®lo. 9318, 2006 WL 159736, at *8 (F.T.C.
Jan. 10, 2006) (noting that moving party bears burden on matlonine). Such motions are
appropriate only in extreme circumstances where they will “eliminate plainly irrelevant
evidence” or “needlesslsumulative evidence.In re Rambus IngNo. 9302, 2003 WL
21223850, at *1 (F.T.C. Apr. 21, 2003). Indeed, ‘is& of prejudice from giving undue weight
to marginally relevant evidence is minimal in a bench trial such as this where the judge is
capable of assigning appropriate weighevidence.” (Scheduling Order 1 8.)
l. MS. LOBE'S IH TESTIMONY IS RE LEVANT, MATERIAL, AND RELIABLE

Under Commission Rule 3.43(b), “[r]lelevant, material, and reliable evidence shall be
admitted.” 16 C.F.R. § 3.43(b)The Federal Rules of Evidence define relevancy to include
evidence that haanytendency to make a fact of conseqgeeto the determination of the action
more or less probable. Fed. R. Evid. 40And “the federal courts are unanimous in holding
that the definition of relevant is expansive and inclusive, and that the standard for admissibility is
very low.” Leinenweber v. Dupage County, No. 08 C 3124, 2011 U.S. Dist. LEXIS 15017, at *4
(N.D. lll. Feb. 15, 2011) (citations omitted). Msobe’s testimony more than satisfies that
standard.

As the Regional Vice President for UnitedNetworks, Central Region, Ms. Lobe is
responsible for managing the comtréeams that negotiate withetfiRockford hospitals. As such,

Ms. Lobe’s IH testimony provides critical insight into, among other things, the Acquisition’s

! While Respondents do not overtly argue that Mbe’s IH testimony is not relevargge Respondents’
Br. at 2), Complaint Counsel nevertheless addresses relevance here to put its probative value in context.

2 The Federal Rules of Evidence are persuaaitbority for FTC adjudicative proceedings.re
Herbert R. Gibson, Sr., No. 9016, 1978 FTC LEXIS 375, at *2 n.1 (F.T.C. May 3, 1978).
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likely anticompetitive effects, product and geayghic market definitiorpatient willingness to
travel for general acute care services, the nyesiof hospital and health plan contract
negotiations, barriers to entryndhealthcare quality. Ms. LolsdH testimony is therefore
highly relevant, probative, and material to theestion of whether thi&cquisition will likely
harm competition.

Respondents’ assertion that Ms. Lobe’s testiynis unreliable does not hold water. Ms.
Lobe testified during her IH under oath with independent cdymeeent. That alone is
sufficient under Rule 3.43(b) to make her testipreliable and admissible. But perhaps more
importantly, Respondents have repeatedly tegled_obe’s testimony, more so than virtually
any other third-party witness in this proceegi Respondents have examined Ms. Lobe three
separate times — twice in depasiis and once on the witness stamfederal district court — for
a total of more than ten hauon the record. Time andag, Respondents have attempted
unsuccessfully to challenge Ms. Lobe’s relispiand credibility, repeatedly cross-examining
her about her IH preparationdcommunications with FTC staff. For example, just in Ms.
Lobe’s first deposition, Respondents’ counsel questioned Ms. Lobe for over three hours,
introducing Ms. Lobe’s IH transcript as an exhibit and askigeigabout it no fewer than nine
times® Given these facts, Respondentsii that they had no opportunity to

“contemporaneously cross-examine” Nlsbe is at best disingenuotss.

% See, e.g.PX4001 at 35:8-10, 60:2-12, 72:15-17, 94:24-95:4, 106:17-20, 138:12-18, 142:13-16, 150:18-
151:8, 156:11-15 (Lobe (United) Dep. Tr. (Jan.2@ 2)). Subsequently, on February 1, 2012,
Respondents cross-examined Ms. Lobe under oath for approximately another hour on the stand before a
federal district court judge during the hearing in the related federal court proce8edeRX2509 (Lobe

(United) PI Hr'g Tr. (Feb. 1, 2012)). And fingJIRespondents deposed Ms. Lobe yet again in this
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chance to do so before the Court in the upcoming®tr@iven those myriad opportunities to
guestion a third-party withesRespondents cannot credibly claim prejudice at this point.

Respondents’ contention that Ms. Lobe’sté#dtimony creates confusion of the issues
likewise falls flat. It is well-seked law that in a bench trial, sln as the pending one here, courts
are capable of understanding theues and evaluating withesses’ testimony without the danger
of unfair prejudice or confusigoresent in a jury trial. See, e.4bbott Labs. v. TorPharm, Inc.
No. 97 C 7515, 2003 WL 22462614, at *20 (N.D. Ill. Oct. 29, 2003). Indeed, this Court is more
than capable of assigning Msohe’s IH testimony the appropte weight, partularly having
recently evaluated and weighed testimony from health plan witnéikeelsls. Lobe, in a recent
hospital merger trial. Accordingly, Responderigims of prejudice angotential confusion of
the issues are specious.
II. MS. LOBE'S IH TESTIMONY WILL NOT CAUSE ANY UNDUE DELAY,

WASTE OF TIME, OR NEEDLESS PRESENTATION OF CUMULATIVE

EVIDENCE

Respondents’ assertion that evidence aexcluded if its probative value is
outweighed by “considerations of undue delayst@af time, or needless presentation of
cumulative evidence” similarly ignores the settingha$ trial. None of thse considerations is a

concern here. In fact, Respondents provide nsbastheir claim that admitting Ms. Lobe’s IH

testimony into evidence will cause undue delay or aktime or add to the length of the trial,
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deposition transcript into evidence in thisgreding. Including Ms. Lobe’s IH transcript with
that evidence will have no impact on the speedy resolution of this matter.

Likewise, Respondents’ claimdahMs. Lobe’s IH transcript is needlessly cumulative
lacks any basis. In fact, the transcgphtains unique, non-refiieve testimony — which
Respondents apparently believe undermines tledénse of the Acquisition — that Respondents
did not revisit or challenge during her safaent deposition and hearing testimony. For
example, in her IH, Ms. Lobed#fied about the lackf duplicative servies in Rockford-area
hospitals-® but that testimony was not repeated in her later depositions or at the hearing. It is
critical that Ms. Lobe’s IH transcript be admitted as evidence so that the Court has a
comprehensive evidentiary record to consider.

CONCLUSION

Respondents have utterly failed alh potential grounds to meet their burden of showing
that Ms. Lobe’s IH testimony is inadmissible. Ms. Lobe’s testimony is highly relevant to the
central issue before the Courte., whether the Acquisition wilikely substantially lessen
competition. Given Respondents’ repeated opities to examine Ms. Lobe, her testimony is
indisputably both reliable and ngumejudicial; moreover, there is no danger of confusion of the
issues or needlessly cumulative ende. Accordingly, Respondents’ MotibnLimineto

Exclude the Investigationalddring Transcript of Michelle Lobe should be denied.

19PX0217 (Lobe (United) IH Tr.) at 87:2-3 (“A. | am not aware of any major duplication in services in
that community.”).
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CERTIFICATE OF SERVICE

| hereby certify that on April 4, 2012, | filate foregoing documemdectronically using
the FTC’s E-Filing System, which will send notification of such filing to:

Donald S. Clark Secretary
Federal Trade Commission
600 Pennsylvania Ave.,
NW, Rm. H-113
Washington, DC 20580

| also certify that | delivered via eligonic mail and hand delivery a copy of the
foregoing document to:

The Honorable D. Michael Chappell
Chief Administrative Law Judge

Federal Trade Commission

600 Pennsylvania Ave., NW, Rm. H-110
Washington, DC 20580

| further certify that | delivered via electric mail a copy of the foregoing document to:

Alan |. Greene

Hinshaw & Culbertson LLP

222 North LaSalle Street, Suite 300
Chicago, IL 60601

(312)704-3536
agreene@hinshawlaw.com

Matthew J. O’'Hara

Hinshaw & Culbertson LLP

222 North LaSalle Street, Suite 300
Chicago, IL 60601

(312) 704-3246
mohara@hinshawlaw.com

Kristin M. KurczewskKi

Hinshaw & Culbertson LLP

222 North LaSalle Street, Suite 300
Chicago, IL 60601

(312) 704-3475
kkurczewski@hinshawlaw.com
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Carla A. R. Hine

McDermott Will & Emery LLP
600 Thirteenth Street, N.W.
Washington, D.C. 20005
(202) 756-8000
chine@mwe.com

Nicole L. Castle

McDermott Will & Emery LLP
600 Thirteenth Street, N.W.
Washington, D.C. 20005
(202) 756-8000
ncastle@mwe.com

Rachel V. Lewis

McDermott Will & Emery LLP
600 Thirteenth Street, N.W.
Washington, D.C. 20005
(202) 756-8000
rlewis@mwe.com

Daniel G. Powers

McDermott Will & Emery LLP
600 Thirteenth Street, N.W.
Washington, D.C. 20005
(202)756-8000
dgpowers@mwe.com

James B. Camden
McDermott Will & Emery LLP
600 Thirteenth Street, N.W.
Washington, D.C. 20005
(202)756-8000
jcamden@mwe.com

Pameldavis

McDermott Will & Emery LLP
600 Thirteenth Street, N.W.
Washington, D.C. 20005
(202) 756-8000
pdavis@mwe.com

Counsel for Rockford Health System
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CERTIFICATE FOR ELECTRONIC FILING
| hereby certify that the elecinic copy sent to the Secretarfythe Commission is a true
and correct copy of the paper original and that | possess aqrapeal of the signed document
that is available for review by the parties and the adjudicator.

April 4, 2012 By:






