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INTRODUCTION 

For decades, OSF Healthcare System (“OSF”) and Rockford Health System (“RHS”) 

have competed head-to-head, and against SwedishAmerican Hospital (“Swedish”), the only other 

hospital in Rockford, to provide general acute-care inpatient hospital (“GAC”) and primary care 

physician (“PCP”) services. As RHS’s CEO testified during the preliminary injunction hearing 

in this matter, “[f]or general inpatient care for all patients in and around Rockford, [OSF’s] Saint 

Anthony’s and SwedishAmerican are RHS’s only meaningful competitors.”  PX2511 at 774:17­

20. A wealth of evidence shows that competition among these three hospitals has secured lower 

prices and new and higher-quality services for 
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today. Although there have been many medical advancements and changes in the healthcare 

industry over the years, the same three Rockford hospitals, and only those hospitals, continue to 

compete with each other to provide GAC services to local residents.  This competition remains 

the primary driver of pricing for these services, and also has provided the impetus for these 

hospitals to offer new, and better, services and amenities to local residents.  Patients’ strong 

preference to receive care near where they live and work also remains the same (or has 

strengthened), leaving the contours of the geographic market the same or narrower than they 

were in 1989. Potential entrants continue to face the same insurmountable barriers to entry.  

Thus, just like the prior merger, the current proposed merger to duopoly violates Section 7.  15 

U.S.C. § 18. 

In fact, well-settled case law and the tremendous body of evidence presented here and 

during the upcoming hearing, clearly show that this Acquisition is presumptively illegal.  The 

Acquisition is presumed unlawful by a wide margin because it would substantially increase 

concentration in an already highly-concentrated GAC services market, resulting in OSF 

controlling more than 58 percent of that market, as well as between 34 and 46 percent of the PCP 

services market.  This presumption is confirmed by a substantial amount of direct evidence 

showing that the Acquisition would not only lead to greater market power in the hands of OSF, 

but also a substantially heightened risk of coordination between OSF and Swedish.   

The Acquisition would substantially increase 



 

 

 

Public

hospitals in Rockford.  For this reason, all of the major health plans today offer two of the three 

less pressure to compete on price, quality, and service than it does today.  Moreover, local 

employers and residents strongly prefer health plan networks that provide access to at least two 

hospitals in Rockford as in-network options, recognizing that one-hospital networks are 

extremely unattractive to local residents.  Indeed, Respondents’ own executives have testified 

that “to be marketable [health plans] have to have two hospitals in Rockford.”  PX0213 at 95:4­
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with no legitimate business justification.  By increasing market concentration and eliminating 

RHS as an independent competitor, the Acquisition would significantly increase the ability and 

incentives of OSF and Swedish to coordinate in the future to increase prices and limit the number 

and quality of services they offer. 
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approximately 30 percent of the total number of days commercial patients in the area spent in the 

hospital. PX2515 (Capps, Expert Report) at ¶¶ 174-175, 179.  RHS also owns and operates 

Rockford Health Physicians (“RHP”), which is the largest primary care and specialty physician 

2. Rockford Health System 

RHS is a not-for-profit healthcare system headquartered in Rockford.  RHS Answer at ¶ 

15. RHS owns and operates one general acute-care hospital, RMH, with 396 licensed beds.  Id. 

Like SAMC, RMH is a high-quality hospital that provides an extensive range of general acute-

care inpatient services, as well as many higher-level services including the area’s only pediatric 

intensive care and Level III neonatal intensive care units, as well as cardiovascular, neurological, 

and Level I trauma services.  PX2515 (Capps, Expert Report) at ¶ 23; PX2513 (Romano, Expert 

Report) at ¶¶ 11, 22-23. In 2010, RMH handled approximately 30 percent of the commercially 

insured general acute-care inpatient admissions in the Rockford area and accounted for 

RHS has been, and will continue to be, a financially healthy system.  RHS’s chief 

financial officer { 

network in the area and, along with RMH, employs approximately 160 physicians in the 

Rockford region. RHS Answer ¶ 15; PX2515 (Capps, Expert Report) at ¶ 23.  RHP employs 

approximately 39 PCPs in the Rockford area, including hospitalists, urgent care physicians, and 

geriatric PCPs. PX2520 (Capps, Rebuttal Report) at ¶ 136. 

}  PX0226 (Seybold (RHS), IHT) at 63:23-64:15. In 2010, RHS had 

total revenues of approximately $441 million.  PX2516 (Dag20ngExpert Report) at ¶ 178.  RHS 

had net income of approximately ${ } and an operating margin of { }  in 

2010; it had net income of ${ } and an operating margin of { } in 2009. 

PX0210-025; PX2515 (Capps, Expert Report) at ¶ 24. 
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Gary Kaatz, stated in his 2010 CEO Annual Report that, “[f]inancially, it ha[d] been a stellar 

year for Rockford Health System.”  PX3590-002. Although RHS had negative operating income 

in 2011, it { } and projects { 

}  PX2516 (Dagen, Expert Report) at ¶ 179; PX3682-004-005. 

B. The Only Other Hospital in Rockford:  SwedishAmerican Hospital 

There is only one other general acute-care hospital in Rockford:  Swedish.  Swedish is 

located in downtown Rockford between SAMC and RMH and owned by SwedishAmerican 

Health System (“SAHS”), a non-profit organization.  PX1258. Swedish is licensed to operate 

333 beds and offers a wide array of primary and secondary general acute-care inpatient hospital 

services, as well as some tertiary inpatient services, including cardiovascular and oncology 

services. PX2515 (Capps, Expert Report) at ¶ 28; PX1258.  Although it does not have a Level I 

trauma center, it provides services above the minimum requirements for a Level II trauma center.  

PX2515 (Capps, Expert Report) at ¶ 28. Swedish is currently the largest hospital in Rockford, 

accounting for approximately 41 percent of commercial admissions and 36 percent of 

commercial patient days. Id. at ¶¶ 175, 179. Like Respondents, Swedish is financially sound.  It 

has operated profitably in recent years, including earning more than $14 million in profits 

between June of 2010 and May of 2011. PX1266-002. SAHS employs 110 physicians as 

members of its affiliated medical group, including approximately 33 PCPs.  PX2515 (Capps, 

Expert Report) at ¶ 29; PX2520 (Capps, Rebuttal Report) at ¶ 136. 

C. The 1989 District Court and Seventh Circuit Rockford Decisions 

In 1989, RMH and Swedish sought to merge, but were permanently enjoined from doing 

so by the federal court in the Northern District of Illinois, whose opinion was affirmed by the 
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Seventh Circuit. Rockford Mem’l, 717 F.Supp. 1251, aff’d 898 F.2d 1278.2  The district court 

ruled that the merger of two Rockford hospitals would “produce a firm controlling an undue 

percentage share of the relevant market, thus increasing the likelihood of market dominance by 

the merged entity or collusion.”  Rockford Mem’l, 717 F.Supp. at 1281. “Accordingly,” it held, 

“the concentration of the post-merger market will inherently lessen competition substantially in 

the relevant market.”  Id. 

In reaching this holding, the district court found that “the relevant product market 

consists of that cluster of services offered only by acute care hospitals,” and “reject[ed] the 

defendants[’] argument to include tertiary referral centers as part of the geographic market.”  Id. 

at 1261, 1277. The district court also excluded outpatient services from the relevant product 

market, concluding that, “[i]f defendants could assert a small but significant and non-transitory 

price increase in inpatient care, the exercise of market power could not be ameliorated by 

outpatient care.” Id. at 1261.  The district court defined the relevant geographic market as the 

“Winnebago-Ogle-Boone” – or “WOB” – area, which consisted of “all of Winnebago County, 

essentially all of Boone County, the northeast portion of Ogle County, and small fractions of 

McHenry (zip code 61052), DeKalb (zip code 60146), and Stephenson (zip code 61019) 

counties.” Id. at 12Tf
-0.003 Tot6p e”261P[id5 -2cclude e e g T d 
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The district court found liability under Section 7 of the Clayton Act because the merged 

entity would “control approximately two thirds of the present market, and after the merger, the 

two largest firms [i.e., the only two remaining Rockford hospitals] [would] control 90% of the 

market.”  Rockford Mem’l, 717 F.Supp. at 1280. Thus, the court held that the 1989 acquisition 
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absent the Acquisition. 

II. PROCEDURAL HISTORY 

Pursuant to the Hart-Scott-Rodino Act, OSF and RHS submitted premerger notification 

reports on February 11, 2011. 15 U.S.C. § 18(a). Prior to the expiration of the initial statutory 
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ProMedica Health Sys., Inc., No. 9346 (Opinion of the Commission), at 15 (F.T.C. Mar. 22, 

2012); FTC v. ProMedica Health Sys., Inc., No. 9346, 2011 U.S. Dist. LEXIS 33434, at **144­

45 (N.D. Ohio Mar. 29, 2011); FTC v. Whole Foods Mkt. Inc., 548 F.3d 1028, 1038 (D.C. Cir. 

2008); Chicago Bridge & Iron Co. v. FTC, 534 F.3d 410, 431 n.11 (5th Cir. 2008); FTC v. H.J. 

Heinz Co., 246 F.3d 708, 716 n.9 (D.C. Cir. 2001); FTC v. Univ. Health Inc., 938 F.2d 1206, 
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demand among such services.  See ProMedica, No. 9346 (Opinion of the Commission), at 18; 

PX2515 (Capps, Expert Report) at ¶ 146. For example, patients cannot substitute knee surgery 

for heart surgery in response to a price increase.5  Nevertheless, it is wholly appropriate and 

efficient to group each GAC service into a single cluster market when “market shares and entry 

conditions are similar for each.”  Emigra Group v. Fragomen, 612 F. Supp. 2d 330, 353 

(S.D.N.Y. 2009); see also ProMedica, No. 9346 (Opinion of the Commission), at 18 (“[C]luster 

markets based on analytical convenience are useful and appropriate for evaluating competitive 

effects . . . .”); ProMedica, 2011 U.S. Dist. LEXIS 33434, at *23, 146; PX2515 (Capps, Expert 

Report) at ¶¶ 146-148. As the Commission recently held in ProMedica, “[c]ollecting the service 

lines into a cluster based on whether they have similar market conditions enables an accurate 

assessment of the competitive effects, which is our ultimate goal.”  No. 9346 (Opinion of the 

Commission), at 19 (concluding that appropriate cluster market methodology “considers 

demand-side substitution because each individual service line . . . is found to be a relevant 

product market based on demand-side substitution” and grouped together only “for analytical 

convenience”). Here, the competitive effects of the Acquisition on the hundreds of distinct GAC 

services offered by OSF and RHS can be analyzed together in a single relevant service market 

without creating inconsistent or distorted results, because they are characterized by similar 

market conditions and are offered by the same market participants within the same geographic 

market.  PX2515 (Capps, Expert Report) at ¶ 146. In addition, the cluster of GAC services 

actually corresponds to what most consumers consider when they evaluate the adequacy and 

5 Under the Merger Guidelines, market definition “focuses solely on demand substitution factors, i.e., on customers’ 
ability and willingness to substitute away from one product to another in response to a price increase or a 
corresponding non-price change such as a reduction in product quality or service.”  PX0205 § 4. 
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quality of a health plan’s network, because they usually do not know what their specific medical 

needs will be in advance. Id. at ¶ 147. 

The GAC services market excludes outpatient services.  As the district court in the 1989 

Rockford case held, “[i]f the defenda
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services. See, e.g., PX1481 (Rockford Ambulatory Surgery Center); PX1482 (Rockford 

Gastroenterology Associates); PX1487 (Forest City Diagnostic Imaging); PX1508 (Summit 

Radiology); PX1490 (High Field OPEN MRI); see also PX2515 (Capps, Expert Report) at ¶ 150 

(explaining that the barriers to opening or expanding an outpatient facility including cost, 

regulatory requirements, and minimum efficient scale are also generally much lower than those 

related to opening an inpatient acute-care hospital).  In addition, outpatient services are not 

reasonably interchangeable with inpatient services from the perspective of patients or health 

plans. PX2515 (Capps, Expert Report) at ¶¶ 149, 151; PX2520 (Capps, Rebuttal Report) at ¶¶ 

63, 65; PX2509 (Petersen (Coventry), PI Hr’g Tr.) at 221:4-16 (The decision to perform a 

procedure on an inpatient or outpatient basis is “based on medical need.”). 

The GAC services market also excludes complex tertiary and quaternary services because 

many of these services are not offered by any of the Rockford hospitals, and the competitive 

dynamic is generally different for those they do offer.  PX2515 (Capps, Expert Report) at ¶¶ 3, 

167. Sophisticated tertiary and quaternary services are not offered by the same market 

participants, within the same geographic market, or otherwise under similar market conditions as 

primary, secondary, and lower-level tertiary services.  Id. Not surprisingly, patients are willing 

to travel much farther for highly complex services, such as cardiac surgery and organ transplants, 

than they are for routine hospital inpatient services.  See PX2509 (Petersen (Coventry), PI Hr’g 

Tr.) at 222:2-20; PX2515 (Capps, Expert Report) at ¶ 167.  Thus, the market for such complex 

tertiary and quaternary services is typically geographically broader and includes more market 

participants. See ProMedica, No. 9346 (Opinion of the Commission), at 23 (holding that 

“[b]ecause patients are likely willing to travel farther for more complex treatments . . . the 

geographic market for tertiary services could be larger than for primary and secondary services,” 

17 �
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and, thus, “the number of competitors that could constrain price increases . . . could be higher 

(although it would have little impact on prices for primary and secondary services)”).  As a 

result, it would be incorrect – and misleading – to include such services in the GAC cluster 

market.  Accordingly, courts, including the district court and the Seventh Circuit in the prior 

Rockford case, have repeatedly excluded tertiary and other high-end inpatient services from the 

GAC services market.  717 F.Supp. at 1276, aff’d 898 F.2d at 1285; see also ProMedica, No. 

9346 (Opinion of the Commission), at 22 (holding that “tertiary services are not part of the GAC 

inpatient hospital services market . . . .”); United States v. Long Island Jewish Med. Ctr., 983 F. 

Supp. 121, 141-42 (E.D.N.Y. 1997). 

B. Primary Care Physician Services Sold to Commercial Health Plans 

The second relevant service market is primary care physician services sold to commercial 

health plans – or PCP services. PCP services include services provided by physicians engaged in 

family practice, general practice, and internal medicine.  HTI Health Servs., Inc. v. Quorum 

Health Group, Inc., 960 F. Supp. 1104, 1116 (S.D. Miss. 1997); PX2515 (Capps, Expert Report) 

at ¶ 314. PCPs are generalists and serve as the most frequent point of contact for most patients; 

their primary roles include conducting routine tests, treating general ailments, and referring 

patients to specialists. PX2515 (Capps, Expert Report) at ¶ 314.  The PCP market excludes 

services offered by pediatricians and OB/GYNs, who provide specialized services to children 

and pregnant women, respectively.  HTI Health, 960 F. Supp. at 1115-17.  As with the GAC 

services market, Respondents do not dispute that the PCP market is an appropriate service 

market in which to analyze the impact of the proposed Acquisition.  PX1603 (Sched. Conf. Tr.) 

at 47:14-22. 

PCP services constitute a relevant service market because a hypothetical monopolist of 
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all such services could readily and profitably implement a SSNIP.  PX2515 (Capps, Expert 

Report) at ¶ 314. Substitution to non-primary care physicians could not prevent such a price 

increase because they are not trained as PCPs and are generally significantly more expensive 

than PCPs. Id. No other healthcare providers are substitutes for PCPs.  Id. The competitive 

conditions in the PCP services market differ significantly from those in specialist physician 

services markets, as a number of different entities provide PCP services, including many 

independent providers. Id. at ¶¶ 314, 328. Notably, the same general bargaining dynamic exists 

between PCPs and health plans as exists between hospitals and health plans.  Id. at ¶ 313; see 

also PX2509 (Petersen (Coventry), PI Hr’g Tr.) at 253:18-254:16.  Accordingly, PCP groups 

gain bargaining leverage vis-à-vis health plans (and can extract higher prices) as they merge with 

other PCP groups that are close substitutes. PX2515 (Capps, Expert Report) at ¶ 313. 

IV.  RELEVANT GEOGRAPHIC MARK ET IS NO BROADER THAN THE 
WINNEBAGO-OGLE-BOONE AREA 

The relevant geographic market for both relevant services is no broader than the 

Winnebago-Ogle-Boone County – or WOB – area (“WOB Area”), the exact same relevant 

geographic market that the district court and Seventh Circuit found in the prior Rockford 

litigation. 717 F.Supp. at 1277-78; aff’d 898 F.2d at 1285. Indeed, the relevant geographic 

markets for GAC services and PCP services are each likely substantially narrower than the one 

in 1989. However, defining the geographic market broadly or narrowly does not change the 

fundamental fact that SAMC, RMH, and Swedis
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}); PX2263 (Noether, PI Expert Report) at Sections 

III, IX; PX2509 (PI Hr’g Tr.) at 54:9-55:7.  Health plans confirm that SAMC, RMH, and 

Swedish are the only meaningful competitors in the Rockford area, and a network would clearly 

be unmarketable if it did not include any of them.  As its CEO testified, Coventry of Illinois has 

never offered a hospital network that did not include a Rockford hospital, and it would never 

consider doing so in the future because “[n]obody would buy it.”  PX2509 (Petersen (Coventry), 

PI Hr’g Tr.) at 220:1-15, 221:17-223:7; see also PX2509 (Lobe (United), PI Hr’g Tr.) at 23:2-15, 

31:12-22 (testifying that United could not win employer customers if it did not include any of the 

three Rockford hospitals in its network and that all of the outlying hospitals “are too far away for 

members to travel”).  Residents in the relevant geographic market exhibit a strong preference for 
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locally.7 Id. at ¶¶ 3, 158, 160-161. Today, over 95 percent of hospitalized Rockford residents 

select a hospital within a 30-minute drive of their home zip code.  Id. at ¶ 160. Whether 

measured by admissions or patient days, about 90 percent of residents in the 30-Minute Drive 

employers and residents will be harmed.  Id. at ¶¶ 157, 175, 179. 

Respondents repeatedly admit, both in sworn testimony and ordinary course business 

documents, that their primary competitors are each other and Swedish.  PX2511 (Kaatz (RHS), 

PI Hr’g Tr.) at 774:17-20; PX0215 (Dillon (RHS), IHT) at 189:1-7, 189:11-15; PX0229 (Vayr 

(OSF), IHT) at 28:19-29:8; PX0327-001; PX0362-042; see also PX4051 (Gorski (Swedish), 

Dep.) at 207:5-14. For example, 

Time Area stay in the area for inpatient care.  Id. at ¶ 161. This lack of patient outflow shows 

patients’ strong preference for local care and, hence, the lack of competitive constraint that 

hospitals outside of Rockford impose on SAMC, RMH, and Swedish.  Id. at ¶ 161. Regardless 

of whether the Acquisition is analyzed using the WOB Area or the 30-Minute Drive Time Area, 

the result is the same:  one of only three significant competitors will be eliminated and local 

PX0210-014. The fact that the Rockford hospitals do not 

view other hospitals as significant competitors is also clearly demonstrated in the contractual 

conditions SAMC places on health plans.  SAMC requires health plans to exclude at least one 

Rockford hospital from their networks, but places no restrictions whatsoever on plans’ ability to 

contract with outlying hospitals. PX1025-004-007; PX2510 (Schertz (OSF), PI Hr’g Tr.) at 

6:21:11-6:24:12. 
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A substantial amount of additional evidence confirms that hospitals outside of Rockford 

do not compete meaningfully with SAMC, RMH, and Swedish.  The closest hospital outside of 

Rockford is Beloit Hospital, which is located about 34 minutes away in Wisconsin.  PX2515 

(Capps, Expert Report) at ¶ 163. Less than one percent of residents in the 30-Minute Drive Time 

Area receive inpatient care at Beloit Hospital, which draws the vast majority of its patients from 

Rock County, Wisconsin; moreover, very few people travel from that area to Rockford for 

services available at Beloit Hospital. Id. at ¶¶ 37, 163. Thus, Beloit Hospital does not view the 

Rockford hospitals as competitors.  Id. at ¶¶ 37-38, 163. Indeed, none of the other hospitals 

outside of Rockford, including the only other hospital located in the WOB Area, Rochelle 

Community Hospital, views itself as competing substantially with the three Rockford hospitals.  

Id. Moreover, Dr. Capps’ extensive diversion analysis confirms that SAMC, RMH, and Swedish 

compete closely with each other, but very little with any other hospitals.  Id. at ¶¶ 198-199 

(showing that for each Rockford hospital, if it were not available, more than 85% of its patients 

would choose one of the other two Rockford hospitals); PX2520 (Capps, Rebuttal Report) at ¶ 

72 (explaining that the diversion to any individual hospital located outside of Rockford is well 

below 5%). Although a small number of patients might ultimately experience a condition that 

would cause them to leave the Rockford area, this does not mean that they do not place high 

value on access to local hospitals. PX2515 (Capps, Expert Report) at ¶ 3.   

The fact that some outlying hospitals have been expanding their service offerings recently 

does not impact the relevant market definition in this case or the fact that the Acquisition will 

result in substantial competitive harm. PX2520 (Capps, Rebuttal Report) at ¶¶ 70, 71.  The three 

Rockford hospitals, indeed most hospitals in the country, have also been expanding their services 

as medical technology has advanced.  Id. at ¶ 71. Current market shares, as well as Dr. Capps’ 
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diversion, patient outflow, and bargaining leverage analyses, already 
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V. 
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concentration in one or both of the relevant markets.  Chicago Bridge, 534 F.3d at 423; Baker 

Hughes, 908 F.2d at 982-83; Polypore, 2010 FTC LEXIS 97, at *25. As the Supreme Court 

explained:  “a merger which produces a firm controlling an undue percentage share of the 

relevant market, and results in a significant increase in concentration of firms in that market, is 

so inherently likely to lessen competition substantially that it must be enjo
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534 F.3d at 423; Univ. Health, 938 F.2d at 1218-19; Polypore, 2010 FTC LEXIS 97, at *26; 

ProMedica, No. 9346 (Opinion of the Commission), at 14.  The stronger the prima facie
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the combined firm would control a share of between 34 and 46 percent of the market.  

Accordingly, just as the district court in the 1989 Rockford case permanently enjoined that 

merger of two of the only three Rockford hospitals because the “the post-merger market [was] 

ripe for anti-competitive behavior” based on “the relevant market’s concentration, barriers to 

entry, nature of competition, and market participants,” so too should this Court prohibit the 

current proposed Acquisition. 717 F.Supp. at 1287. 

1.� The General Acute-Care Services Market is Already Highly 
Concentrated 

There are only three meaningful competitors in the relevant market:  SAMC, RMH, and 

Swedish. PX2511 (Kaatz (RHS), PI Hr’g Tr.) at 773:24-774:20; PX0215 (Dillon (RHS), IHT) at 

189:1-7, 189:11-15. Based on patient admissions, SAMC currently controls 29.5 percent of the 

GAC services market in the WOB Area; RMH holds a 29.4 percent share; and Swedish has a 

share of 40.2 percent. PX2515 (Capps, Expert Report) at ¶ 179.  Based on patient days, SAMC’s 

share in the WOB Area is 34.3 percent; RMH’s share is 29.6 percent; and Swedish controls 35.6 

percent of the market.  Id. All three of these hospitals control even larger shares in other 

plausible, narrower relevant geographic markets, such as the 30-Minute Drive Time Area.  Id. at 

¶ 175 (showing current market shares in the 30-Minute Drive Time Area as:  29.8%, 29.7%, and 

40.6% for SAMC, RMH, and Swedish, respectively, as measured by admissions and 34.4%, 

29.8%, and 35.8% as measured by patient days). These shares result in a pre-Acquisition HHI 

level in the GAC services market of at least 3,319, greatly exceeding the Merger Guidelines 

threshold of 2,500 for “highly concentrated” markets.  Id. at ¶¶ 175, 179; PX0205 § 5.3. 
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2. The Acquisition Substantially Increases Concentration in the General 
Acute-Care Services Market Creating a Presumption of Illegality 

The Acquisition would unquestionably result in a tremendous increase in the 

Public

concentration level of the already highly-concentrated GAC services market, creating a strong 

presumption that it violates Section 7.  Phila. Nat’l Bank, 374 U.S. at 363. Importantly, 

Respondents do not dispute that the Acquisition would reduce the number of competitors in the 

relevant market from three to two, nor do they dispute that it would increase concentration in the 

GAC services market to levels found to trigger the presumption of illegality by several courts.   

Respondents readily admit that the only “meaningful competitors” for GAC services “in 

and around Rockford” are the three Rockford hospitals.  PX2511 (Kaatz (RHS), PI Hr’g Tr.) at 

774:17-20; see also PX0211 (Baker (OSF), IHT) at 46:21-47:5; PX0218 (McGrew (OSF), IHT) 

at 49:16-50:10; PX0215 (Dillon (RHS), IHT) at 189:1-7, 189:11-15.  Moreover, Respondents’ 

own economic expert, Dr. Noether, has stated { 

}  PX2263 (Noether, PI Expert 

Report) at Sections III, IX; see also PX4093 (Noether (Respondents’ Expert), Dep.) at 39:4-13; 

DX1210 (Noether, Expert Report) at ¶¶ 8-9. { 

}  DX1210 (Noether, 

Expert Report) at ¶ 177 ({ 

}). Moreover, Respondents’ ordinary course documents corroborate the fact that the GAC 
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services market is already highly concentrated and would become substantially more so post-

Acquisition. PX4586-001 ({ 

}); PX0061-012 ({ 

}). 

The market shares, HHI levels, and the increase in concentration resulting from the 

Acquisition far exceed those found in other cases to trigger a presumption of illegality.  Phila. 

Nat’l Bank, 374 U.S. at 364; (enjoining acquisition with 30% combined share and where many 

competitors remained); Univ. Health, 938 F.2d at 1211 n.12, 1219 (holding prima facie case 

established where merger reduced competitors from five to four, combined share of 43%, HHI 

increase of 630, and a post-merger HHI of 3200); FTC v. Bass Bros. Enters., Inc., No. C84-1304, 
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3.� The Acquisition Also Substantially Increases Concentration in the 
Primary Care Physician Services Market 

In the PCP services market, OSF currently has a market share of between 15.1 and 23.8 

percent as measured by the number of PCPs in the 30-Minute Drive Time Area, and RHS has a 

share of between 22.1 and 24.4 percent. PX2520 (Capps, Rebuttal Report) at ¶ 136 

(Respondents’ shares vary based on whether PCPs are defined to include hospitalists, urgent care 

center physicians, and geriatric PCPs.). In the area encompassed by Winnebago, Ogle, and 

Boone Counties, which is likely overly broad, OSF controls a market share of approximately 

13.5 percent and RHS possesses a share of roughly 20.8 percent.  See infra note 10. The pre-

Acquisition HHI level for the PCP services market is between 1,122 and 1,536, rendering it 

unconcentrated or moderately concentrated today under the Merger Guidelines.  PX2520 (Capps, 

Rebuttal Report) at ¶ 136; PX0205 § 5.3; see infra note 10. 

Post-Acquisition, however, Respondents would control a combined share of between 

34.3 and 45.9 percent of the PCP services market.  PX2520 (Capps, Rebuttal Report) at ¶¶ 126, 

136; see infra note 10. The Acquisition would increase concentration by between 562 and 1,052 

points to an HHI level of between 1,684 and 2,588, resulting in either a moderately-concentrated 

or a highly-concentrated market.  PX2520 (Capps, Rebuttal Report) at ¶ 136; PX0205 § 5.3; see 

infra note 10. 
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presumed to be likely to enhance market power.”  PX0205 § 5.3. Thus, at a minimum, the 

Acquisition raises significant competitive concerns in the PCP services market; it may also lead 

to a presumption of illegality in the PCP services market, as it clearly does in the GAC services 

market. 

4.� A Heavy Burden Shifts to Respondents to Rebut the Presumption, Which 
They Cannot Overcome 

Complaint Counsel has clearly established its prima facie case of a Section 7 violation, 

proving that the Acquisition would result in undue concentration in the GAC services market.  

See Chicago Bridge, 534 F.3d at 423; Baker Hughes, 908 F.2d at 982-83; Polypore, 2010 FTC 

LEXIS 97, at *25. Accordingly, the burden now shifts to Respondents to rebut the presumption 

that the Acquisition is illegal by producing sufficient evidence to clearly show that Complaint 

Counsel’s evidence inaccurately predicts the likely competitive effects of the transaction. See 

Marine Bancorporation, 418 U.S. at 631; Phila. Nat’l Bank, 374 U.S. at 363; Chicago Bridge, 

534 F.3d at 423; Univ. Health, 938 F.2d at 1218-19; Polypore
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market shares, and concentration) that supports the strong presumption of illegality to provide 

the Court a more complete understanding of the competitive harm that would result from the 

Acquisition. See ProMedica, No. 9346 (Opinion of the Commission), at 36 (finding additional 

evidence of competitive effects, “while unnecessary, particularly in light of the strength of 

Complaint Counsel’s prima facie case . . . is nonetheless helpful because it is tailored to the 

unique competitive dynamics of hospital markets, stemming from the bargaining between 

hospitals and [health plans] over inclusion in [health plan] networks”). 

C. Competitive Effects Evidence Bolsters Strong Presumption of Harm and 
Illegality 

A wealth of additional, direct evidence confirms and strengthens the presumption that the 

proposed Acquisition violates Section 7 and would significantly harm local employers and 

residents. 

1.� The Acquisition Will Eliminate Close Competition between OSF and 
RHS 

 For decades, OSF and RHS have competed vigorously with each other, and with 

Swedish, to gain access to health plan networks and to attract patients throughout the Rockford 

area. PX0213 (Breeden (OSF), IHT) at126:1-10, 164:21-166:16; PX0215 (Dillon (RHS), IHT) 

at 189:1-7, 189:11-15; PX4051 (Gorski (Swedish), Dep.) at 207:5-14; see also ProMedica, No. 

9346 (Opinion of the Commission), at 6 (“Hospitals compete with one another for inclusion in 

[health plans’] provider networks because a hospital’s commercially-insured patient volume is 

significantly affected by the provider networks in which it participates.”).  This competition has 

resulted in better pricing for health plans and employers and higher-quality services for area 

residents. PX0211 (Baker (OSF), IHT) at 97:24-100:5; PX2515 (Capps, Expert Report) at ¶ 106; 

PX4051 (Gorski (Swedish), Dep.) at 221:2-222:8. As the CEO of RHS (and future CEO of OSF 
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Northern) testified in the following excerpts from the preliminary injunction hearing, the three 

Rockford hospitals are each other’s only meaningful competitors and competition among them is 

beneficial to patients because it results in the hospitals offering new programs and improving 

quality: 

�x� “Q. For general inpatient care for all patients in and around Rockford, Saint Anthony’s 
and SwedishAmerican are RHS’s only meaningful competitors; is that correct?  A. 
Correct.” PX2511 (Kaatz (RHS), PI Hr’g Tr.) at 774:17-20. 

�x “Q. Competition with Saint Anthony’s and SwedishAmerican sometimes spurs RHS to 
offer new programs?  A. Correct.” Id. at 775:7-9. 

�x “Q. And you agree that there’s emerging quality competition among the three Rockford 
hospitals; is that right? A. I do.” Id. at 775:13-15. 
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Similarly, { 

}  PX0211 (Baker (OSF), IHT) at 46:21-47:5. 

Consistent with Respondents’ testimony and ordinary course business documents, Dr. 

Capps’ diversion analysis shows that SAMC and RMH, indeed, compete head-to-head and are 

currently close substitutes for one another. PX2515 (Capps, Expert Report) at ¶¶ 195-199; see 

also PX2520 (Capps, Rebuttal Report) at ¶¶ 87-95; PX0217 (Lobe (United), IHT) at 22:16-22, 

23:17-23, 24:5-26:8; PX0327; PX0362-042; PX0210-014.  If RMH were not available today, 

approximately 35 percent of its patients would seek care at SAMC.  PX2520 (Capps, Rebuttal 

Report) at ¶¶ 87-95. Similarly, if SAMC were
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unilateral anticompetitive effects”).  Similarly, the district court in United States v. H&R Block 

made this point abundantly clear when it held that “the proposed merger between HRB and 

TaxACT violates Section 7,” even though “[u]sing a simple estimate of diversion based on 

market share would indeed suggest that HRB and TaxACT are each other’s second closest rivals 

after Intuit.” No. 11-00948, 2011 U.S. Dist. LEXIS 130219, at **126, 150 (D.D.C. Nov. 10, 

2011) (citing the 2006 Commentary on the Horizontal Merger Guidelines which states that “[a] 

merger may produce significant unilateral effects even though a non-merging product is the 

‘closest’ substitute for every merging product . . . .”).  Moreover, the court in H&R Block 

permanently prohibited a merger that would have resulted in the combined entity possessing a 

market share of less than one-half of its only remaining competitor; in this case, Respondents 

would be substantially larger than Swedish.  2011 U.S. Dist. LEXIS 130219, at **9, 79. 
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2.� The Acquisition Will Increase OSF’s Bargaining Leverage Vis-à-vis 
Health Plans and Make it a Virtual “Must Have” Hospital System 

Following the Acquisition, the combined OSF/RHS would gain substantial bargaining 

leverage because health plans would no longer have the option of contracting with RMH if they 

failed to reach an agreement with SAMC – or vice versa.  PX2515 (Capps, Expert Report) at ¶ 

211. This increased negotiating power fundamentally alters the dynamics of such negotiations, 

and would provide OSF the incentive and ability to increase prices to health plans.  PX2515 

(Capps, Expert Report) at ¶ 223; PX2509 (Lobe (United), PI Hr’g Tr.) at 40:18-41:21 and 

(Petersen (Coventry), PI Hr’g Tr.) at 247:7-23.  Indeed, SAMC’s CEO admitted during the 

preliminary injunction hearing that the Acquisition would increase the combined entity’s 

bargaining leverage and acknowledged this could result in increased prices.  PX2510 (Schertz 

(OSF), PI Hr’g Tr.) at 624:1-625:5. 

Post-Acquisition, rather than having three co
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may have little impact on the [health plan’s] marketability, so the hospital 
provider may have little bargaining leverage. . . . A merger may increase a 
hospital provider’s bargaining leverage by removing substitute hospitals and 
thereby changing the [health plan’s] cost of failing to reach an agreement. . . . 
When the merger reduces the value of the alternatives available if the [health 
plan] fails to reach an agreement with the first provider, it reduces the desirability 
of the [health plan’s] walk-away network. . . [and] the [health plan] will be 
willing to pay more to have the hospital provider in its network. 

No. 9346 (Opinion of the Commission), at 36-37. 

Given the particular facts of the Rockford marketplace, the Acquisition would likely 

further enhance OSF’s bargaining leverage by rendering it a virtual “must have” system for 

health plans. Indeed, residents in the Rockford area place a high value on having a choice of in-

network hospitals; thus, they regard one-hospital networks as extremely unattractive.  PX2509 

(Lobe (United), PI Hr’g Tr.) at 30:19-23 (testifying that United’s “[m]embers choose their health 

coverage because of access and cost, and generally one hospital does not satisfy enough of the 

membership to provide that access need for an employer group”); PX2515 (Capps, Expert 

Report) at ¶¶ 119, 212; PX2520 (Capps, Rebuttal Report) at ¶ 59; see also ProMedica, No. 9346 

(Opinion of the Commission), at 6 (Health plan “customers (employers, directly, and their 

employees, indirectly) generally favor broad networks that do not restrict their choice of 

providers.”). For this reason, all of the major health plans serving the area currently provide 

their enrollees a choice of two Rockford hospitals in their principal networks.  PX4764-001 

(HFN, a local health plan provider, stated that “you need two of the three hospitals to achieve 

any real measure of success in Rockford.”); PX2515 (Capps, Expert Report) at ¶ 213 (showing 

also that each Rockford hospital previously offered its own health plan that featured itself as the 

only in-network hospital; however, over the last decade, each hospital sold its health plan and, 

either before or after its sale, each plan added a second hospital to its 
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Rebuttal Report) at ¶ 59; PX0909-001. Health plans force OSF, RHS, and Swedish to bid 

against each other for two of the three available in-network slots.  PX2509 (Petersen (Coventry), 

PI Hr’g Tr.) at 231:10-233:3; PX0439-001-002; PX4708-001.  Thus, each of the three Rockford 

hospitals faces the possibility that it will be excluded from a health plan’s network, providing 

each hospital with a strong incentive to offer its best rates and the highest level of quality to win 

a slot in the plan’s network.  PX2509 (Petersen (Coventry), PI Hr’g Tr.) at 223:17-225:16, 

231:10-232:8; see also PX0222 (Schertz (OSF), IHT) at 167:7-25. 

The Acquisition would destroy this competitive dynamic and force health plans to accept 

the combined entity’s demands for higher rates in order to offer a two-hospital network.  PX2515 

(Capps, Expert Report) at ¶ 213; PX2509 (Petersen (Coventry), PI Hr’g Tr.) at 247:7-19; 

PX4023 (McGrew (OSF), Dep.) at 37:22-39:5.  Post-Acquisition, the only way a health plan 

could offer its members a two-hospital network would be to contract with the combined entity; 

the only alternative would be to try to market a one-hospital network with Swedish.  PX2515 

(Capps, Expert Report) at ¶ 213; PX2510 (Schertz (OSF), PI Hr’g Tr.) at 624:1-625:5.  A wealth 

of evidence shows that a Swedish-only network currently is not marketable to local employers 

and residents. 
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also PX4072 (Brand (ECOH), Dep.) at 60:20-61:12 (testifying that ECOH provided its RMH-

only River Valley network until 2010, but added a second hospital (Swedish) at RMH’s request 

because RMH was “disadvantaged by being in a network by themselves”).  Other area health 

plans and employers confirm that their members demand networks that offer a choice of hospital 

providers, and, therefore, they would not purchase networks containing only Swedish.  See 

PX2515 (Capps, Expert Report) at ¶¶ 117-122, 213 (summarizing health plan and employer 

testimony).   

challenge for employers.”).  By making it a virtual “must have” system, the Acquisition would 

provide the combined entity substantially greater bargaining leverage than either OSF or RHS 

have independently today. PX2515 (Capps, Expert Report) at ¶ 213; PX4002 (Hitchcock 

(Humana), Dep.) at 111:12-112:12 ({ 

Whatever their lawyers may argue now, Respondents’ own executives admit that today 

health plans must offer networks that include at least two of the three Rockford hospitals in order 

to be marketable.  PX0213 (Breeden (OSF), IHT) at 95:4-18 (OSF’s managed care negotiator 

testified that “to be marketable you have to have two hospitals in Rockford.”); see also PX4763­
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Dr. Capps performed a “Willingness to Pay” analysis (“WTP Analysis”) that shows the 

Acquisition would, in fact, increase OSF’s bargaining leverage substantially, allowing it to 

increase prices to health plans post-Acquisition.  PX2515 (Capps, Expert Report) at ¶¶ 216-223.  

Importantly, this would be the case regardless of whether health plans sought to create one-

hospital networks post-Acquisition. PX2520 (Capps, Rebuttal Report) at ¶¶ 47-56 (stating that 

health plans contracting for multiple-hospital networks is “absolutely not necessary for the 

merger to have substantial anticompetitive effects” (emphasis in original)).  The WTP Analysis 
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all recognize that a merger to duopoly creates a high likelihood of anticompetitive coordinated 

effects. See, e.g., 
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}  PX1265-001; PX4000 (Walsh (SAH), Dep.) at 69:13-71:8. �

�x {�
 PX0704­

001. 

�x { 

PX4626-002-003. 

These examples of OSF, RHS, and Swedish explicitly sharing and monitoring each other’s 

negotiations and strategic decisions show that effective coordination by the Rockford hospitals is 

already feasible. PX2515 (Capps, Expert Report) at ¶ 244; PX2520 (Capps, Rebuttal Report) at 

¶ 124 (explaining that “there is no legitimate reason for executives from directly and closely 

competing hospitals to communicate regarding negotiations, strategic plans, and their 

interactions with health plans”).  The Acquisition will only make coordination easier to 

effectuate and monitor in the future. 

Post-Acquisition, OSF and Swedish would be able to reach a mutual understanding of the 

terms of coordination more easily than before.  PX2515 (Capps, Expert Report) at ¶¶ 3, 247.  

They would also be able to detect any deviations from that understanding and to punish any 

cheating more easily than they could if three independent hospitals still operated in the market.  

PX2515 (Capps, Expert Report) at ¶¶ 3, 252. Quite simply, it is significantly easier to have a 

meeting of two minds than three.  PX2515 (Capps, Expert Report) at ¶ 247.  Moreover, to the 

extent that the hospitals would use overt communication to coordinate (as they have in the past), 

only one communication would be needed instead of the three that need to occur today.  PX2515 

(Capps, Expert Report) at ¶ 247. 

Post-Acquisition, OSF and Swedish would be able to monitor and detect deviations from 
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their agreements more easily because:  (1) it is inherently easier to monitor fewer firms; and (2) 

it is easier to correctly infer who has deviated from the plan when only two firms are 

coordinating. PX2515 (Capps, Expert Report) at ¶ 252.  For coordination to work, each side 

must also be able to credibly threaten to punish any deviations by other participants in the 

scheme.  PX2515 (Capps, Expert Report) at ¶ 252.  The most natural punishment in this market 

is for the punishing firm to revert to contracting more aggressively with health plans to minimize 

the gains of the cheating hospital.  PX2515 (Capps, Expert Report) at ¶ 255.  The Acquisition 

would make it easier for the combined entity to punish Swedish because, as has already been 

shown, OSF would become a virtual “must have” system for health plans post-Acquisition.  As 

such, OSF could convincingly threaten that it would require plans to exclude Swedish from their 

networks if Swedish attempted to deviate from the agreement the hospitals had reached.  PX2515 

(Capps, Expert Report) at ¶ 3. 

4.� Local Employers and Residents Will Be Seriously Harmed by Higher 
Prices, Diminished Quality, and Reduced Choice Resulting from the 
Acquisition 

“In contract negotiations with [health plans], hospital providers seek to maximize the 

reimbursement they will receive . . . .”  ProMedica, No. 9346 (Opinion of the Commission), at 6.  

Indeed, as discussed above, the evidence in this case shows OSF can fairly be expected to use the 

market power it gains from the Acquisition to extract higher prices from health plans.  PX2510 

(Schertz (OSF), PI Hr’g Tr.) at 620:18-24; PX4021 (Seybold (RHS) Dep.) at 23:9-23; PX0458­

001. By eliminating the vigorous non-price competition between OSF and RHS, and increasing 

the risk of coordination between OSF and Swedish, the Acquisition may also result in fewer, 

lower-quality healthcare services available to area residents.  PX2515 (Capps, Expert Report) at 

¶¶ 1, 3, 106.  Furthermore, the Acquisition will reduce the choices of GAC service providers and 
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PCP service providers in the community. 

As the Commission acknowledged in ProMedica, “higher hospital reimbursement rates 
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healthcare coverage to fewer individuals, limit the benefits they cover, and reduce wages (or 

grow them more slowly).  PX2515 (Capps, Expert Report) at ¶¶ 3, 132-134, 136; see also 

PX2513 (Romano, Expert Report) at ¶ 16 (explaining that patients often experience significant 

negative health consequences, including death, as a result of losing their medical insurance).  

Thus, the Acquisition and the price increases that it would create would have substantial and 

direct adverse effects on Rockford area residents, including employers and employees who 

purchase commercial health insurance, as well as those who would no longer be able to do so.  

D. Respondents Cannot Overcome the Strong Presumption and Direct Evidence of 
the Acquisition’s Harmful Anticompetitive Effects 

In light of the strong prima facie case showing that the Acquisition is illegal under 

Section 7, Respondents face a heavy burden to rebut the strong presumption of competitive 

harm.  Respondents do not come close to meeting their high burden. 

1.� OSF’s Only Remaining Competitor Will Not Prevent Consumer Harm 
from the Acquisition 

Respondents make the factually and theoretically unsupported argument that the presence 

of a single remaining hospital competitor in Rockford would completely prevent the combined 

entity from raising prices post-Acquisition.  It is not a defense that all competition would not be 
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and quality of services the two hospitals provide to local residents. 

Post-Acquisition, OSF would be significantly more powerful and would have a 

substantially larger market share than Swedish.  See PX2515 (Capps, Expert Report) at ¶¶ 175, 

179 (showing that Swedish would be only approximately two-thirds the size of OSF post-

Acquisition). As a virtual “must have” system, health plans would have no way to offer a two-

hospital network except to contract with OSF post-Acquisition.  The only alternative would be a 

wholly-unattractive Swedish-only network. Even if health plans could attract some customers 

with a Swedish-only network, Rockford area residents would still face significant harm because 

health plans would be faced with the unpalatable choice of either paying supracompetitive prices 

to offer a two-hospital network that included the merged entity’s hospitals or offering a much 
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residents. 

2.� Neither Entry nor Expansion Will Prevent Consumer Harm from the 
Acquisition 

Entry or expansion must be timely, likely, and sufficient in magnitude and scope to deter 

or counteract the competitive harm from the Acquisition.  United States v. Visa U.S.A., Inc., 163 

F. Supp. 2d 322, 342 (S.D.N.Y. 2001), aff’d, 344 F.3d 229, 240 (2d Cir. 2003); FTC v. Cardinal 

Health, Inc., 12 F. Supp. 2d 34, 55-58 (D.D.C. 1998); PX0205 § 9. Respondents must show that 

entry is likely (i.e., not only possible, but economically sensible) and that it will replace the 

competition that existed prior to the merger.  See Cardinal Health, 12 F. Supp. 2d at 56; Chicago 

Bridge, 138 F.T.C. at 1071. The higher the barriers to entry, the less likely it is that the “timely, 

likely, and sufficient” test can be met.  Visa, 163 F. Supp. 2d at 342. Respondents cannot show, 

or even come close to showing, that entry would prevent the consumer harm created by the 

Acquisition. 

The barriers to entry in the GAC services market are extremely high and, just as the court 

in the first Rockford litigation held, “[o]verall, the barriers to entry in the relevant market 

reinforce rather than diffuse the likelihood of anti-competitive tendencies marked by a 

concentrated market.”  717 F.Supp. at 1282 (concluding that “[t]he Illinois Certificate-of-Need 

law presents a formidable barrier to persons wishing to provide new acute hospital inpatient care 

in the WOB area”).  Entry into the GAC services market is an extremely costly, multiyear 

process that requires regulatory approval and an enormous amount of planning.  See PX2515 

(Capps, Expert Report) at ¶ 280; PX0226 (Seybold (RHS), IHT) at 236:4-17 ({ 

}); PX0222 (Schertz (OSF), IHT) at 20:19-22:2.  Illinois’ Certificate of Need (“CON”) 
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law requires regulatory approval before constructing or significantly expanding or modifying a 

general acute-care hospital. PX0222 (Schertz (OSF), IHT) at 47:23-24; PX2515 (Capps, Expert 

Report) at ¶ 280. Given the amount of time it would take to obtain Certificate of Need (“CON”) 

approval and to plan and construct a new general acute-care hospital in the Rockford area, it 

would likely take several years before a new hospital could enter the GAC services market.  

PX2515 (Capps, Expert Report) at ¶ 280.  The history of entry “is a central factor in assessing 

the likelihood of entry in the future.” Cardinal Health, 12 F. Supp. 2d at 56; PX0205 § 9. No 

new hospitals have been built in the Rockford area for decades, and no evidence suggests that 

any person or firm plans to construct one in the future.  PX2515 (Capps, Expert Report) at ¶¶ 

280-281. Thus, entry that is both timely and sufficient to prevent the consumer harm that would 

result from the Acquisition is extraordinarily unlikely.  

The only potential source of expansion in the GAC services market is Swedish, which is 

extremely unlikely to expand its operations.  Post-Acquisition, even if Swedish desired to grow 

its operations and reduce prices for GAC services (which is highly unlikely given the benefits of 

coordinating with OSF), such expansion would likely be significantly more expensive and less 

timely than entry by a new competitor.  PX2515 (Capps, Expert Report) at ¶ 282.  Any 

significant expansion by Swedish would require CON approval (which SAMC would almost 

certainly oppose); even if a proposed expansion were approved, it would be very time consuming 

to complete given the post-approval planning and building process.  PX2515 (Capps, Expert 

Report) at ¶ 282. Swedish’s per unit costs to expand its operations would likely be even greater 

than those of a new entrant because Swedish would have to shut down some of its operations 

during the construction process. PX2515 (Capps, Expert Report) at ¶ 282. 

Entry into, and expansion in, the Rockford area PCP services market are difficult also.  

53 �



 

 

 

 

 

 
  

  
 

    
 

  
 

Public



 

 

 

 

Public

(Capps, Expert Report) at ¶¶ 211-223, 345. Thus, the combined entity would have substantially 

greater bargaining leverage relative to each health plan than either OSF or RHS has 

independently today. PX2515 (Capps, Expert Report) at ¶¶ 211-223, 345; see also ProMedica, 

No. 9346 (Opinion of the Commission), at 53 (concluding that health plans would not be able to 

prevent merging hospitals from exercising market power even though health plans “have 

leverage of their own in negotiations,” because the merger “increases [the merging hospitals’] 

bargaining leverage – and concomitantly disadvantages [health plans] . . . [making] it 

considerably more difficult for [health plans] to walk away”).  As already shown, OSF will use 

this increased bargaining leverage to extract higher prices from health plans in the Rockford 

area. 

In particular, Respondents have suggested that large health plans, and especially the 

largest, BlueCross BlueShield of Illinois (“BCBS-IL”), could effectively resist post-Acquisition 

price increases because they possess more bargaining power than other plans.  While it is true 

that BCBS-IL currently possesses more leverage than other plans in negotiations with Rockford 

hospitals, this in no way implies that it could protect itself from the anticompetitive effects 

created by the combined entity’s enhanced market power, or render OSF’s anticompetitive price 

increases unprofitable. PX2515 (Capps, Expert Report) at ¶ 345; see also PX4005 (Arango 

(BCBS-IL), Dep.) at 105:10-16. Indeed, Respondents confuse the level of bargaining power 

BCBS-IL currently has relative to other plans with the change in bargaining power between each 

plan and Respondents that would result from the Acquisition.  PX2515 (Capps, Expert Report) at 

¶ 345. Post-Acquisition, the fact that BCBS-IL has more leverage than other plans would only 

mean that BCBS-IL would continue to pay lower rates than other plans post-Acquisition, even 

though all health plans, including BCBS-IL, would pay more than they do today.  PX2515 
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that firm has not even been retained.  PX2511 (Kaatz (RHS), PI Hr’g Tr.) at 749:10-753:16 

(testifying that the consulting firm could begin to work on the approximately twelve-month 

integration planning process that must occur before Respondents could decide which, if any, 

clinical consolidations to implement; however, Respondents refuse to pay for such work at this 

time).  Perhaps the clearest evidence of the speculative nature of Respondents’ purported 

efficiencies is the following, unambiguous testimony provided by RHS’s CEO (and the future 

CEO of OSF Northern Region) at the preliminary injunction hearing: 

�x� “Q. Turning to what the merged entity will look like, no final decisions have been made 
about which, if any, clinical service lines may be consolidated following the merger; is 
that right? A. Correct.” PX2511 (Kaatz (RHS), PI Hr’g Tr.) at 747:18-21. 

�x� “Q. And no decision has been made regarding where any service line would be 
consolidated, if they’re consolidated at all; is that right?  A. That’s correct.”  Id. at 748:1­
4. 

�x� “Q. In fact, it’s possible that [if] the merger goes through, no service lines will be 
consolidated within the next two years; isn’t that correct?  A. It’s possible.” Id. at 
748:22-25. 

�x� “Q. In fact, no decisions have been made on what actions the merged entity will take in 
consolidating service lines, and you really can’t commit to a timeline for when they will 
occur; isn’t that right?  A. At this point we can’t.”  Id.at 749:1-5. 

�x� Q. “It’s possible that no service lines will ever be consolidated after the merger between 
Saint Anthony and Rockford; isn’t that correct?  A. It’s possible.” Id. at 749:6-9 (RHS’s 
CEO also acknowledged that the combined entity would need to apply for a certificate of 
exemption to consolidate service lines and that no one has evaluated how this process 
may impact OSF’s timing or ability to consolidate services.). 

Respondents’ claimed quality improvements are similarly theoretical and unsubstantiated.  

PX2513 (Romano, Expert Report) at ¶ 14 (concluding that the Acquisition would not result in 

any meaningful improvement in quality of care at either SAMC or RMH); PX2519 (Romano, 

Rebuttal Report) at ¶ 8; PX2511 (Kaatz (RHS), PI Hr’g Tr.) at 769:10-12 (The future CEO of 
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implications of this merger. . . .”); PX0219 (Pagan (RHS), IHT) at 159:20-162:17.  Indeed, both 

OSF and RHS currently have strong clinical quality and have undertaken numerous initiatives as 

independent hospital systems to improve their quality, including implementing electonric 

medical record systems.  PX2509 (Lobe (United), PI Hr’g Tr.) at 32:6-10 (testifying that all three 

Rockford hospitals already have “excellent quality.”); PX2511 (Manning (Respondents’ Expert), 

PI Hr’g Tr.) at 926:24-927:6 (testifying that she understands RMH provides high-quality care 

today); PX2513 (Romano, Expert Report) at ¶¶ 23, 79-83.  

Respondents’ claimed efficiencies also lack merger-specificity and are overstated.  See 

generally PX2516 (Dagen, Expert Report); PX2521 (Dagen, Rebuttal Report); see also PX2513 

(Romano, Expert Report) at ¶ 14 (concluding that Respondents’ could achieve their purported 

quality improvements without the Acquisition as well); PX2519 (Romano, Rebuttal Report) at ¶ 

8. In fact, in February 2011, FTI created two “Performance Opportunities Reports,” one for OSF 

and another for RHS, which indicated that Respondents could significantly reduce their costs (by 

at least { }  per year combined) and improve their productivity as standalone entities, 

without a merger.  PX2516 (Dagen, Expert Report) at ¶ 18; PX4021 (Seybold (RHS), Dep.) at 

186:25-187:15 (testifying that FTI’s RHS Performance Opportunities Report “went slightly 

deeper” and “identified more specific areas of opportunity” than the FTI Merger Report); see 

generally PX2001; PX2000.  To the extent that any savings identified in FTI’s individualized 

reports for OSF and RHS are achievable, they are necessarily not merger-specific and should not 

be credited as efficiencies resulting from the Acquisition.  PX2516 (Dagen, Expert Report) at ¶ 

19. Moreover, RHS has recently achieved significant cost savings on its own, and SAMC has 

successfully created efficiencies and lowered its operating costs independently.  PX2516 (Dagen, 

Expert Report) at ¶¶ 19, 84-88; see also PX2511 (Kaatz (RHS), PI Hr’g Tr.) at 769:19-770:10 
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claims in this case suffer the same shortcomings that caused the Rockford court to hold that the 

merging parties had “failed to clearly and convincingly demonstrate” efficiencies would “create 

a net economic benefit for the health care consumer.”  717 F. Supp. at 1291. Likewise, 

Public

Respondents will not meet their high burden to overcome the presumption that the Acquisition is 

illegal because it is clear that the Acquisition’s competitive harm will greatly outweigh any 

cognizable efficiencies it may create. 

5.� Any “Flailing” Firm Defense is Meritl ess:  Respondents Admit that Both 
OSF and RHS are Financially Sound 

Respondents appear to argue that the financial or operationa PX25i6 (Dagen, Expert Report)

w 7.projects { } this year alone on top02 Ta more than { }

investay c6nts.  PX25i6 (Dagen, Expert Report) at ¶ 174; PX0371-029-031 (

}). According to its executives, -8..had its “best 

year ever from operations” in 2010.255 is currently “an A-rated organization.”  PX0559-001; 

PX25i1 (Kaatz (-8.), PI Hr’g Tr.) at 772:1-10;   PX3682-004-005 (); PX25i6 (Dagen, Expert R(y c6port) at ¶ 179.  )]TJ
0 Tc s Admi2 Tw 17.97Admit fNevertheless, -espondents argue that the 69 0tt Tw 11.4s Admita5T82 1.4 Aomt0002 Tweconomic0/wu ialt0002 Tw 7.255 -8..“motivate” the Acquisition, without explaining why this 

fact, if true, is relevant. 
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are already undertaking many of the types of activities contemplated by healthcare reform.  See 

PX2515 (Capps, Expert Report) at ¶ 355 (describing pay-for-performance and member 

satisfaction bonus components in Respondents’ health plan contracts; Respondents’ efforts to 

independently implement electronic records systems; and OSF’s selection as a Pioneer 

Accountable Care Organization); PX4099 (Sage (Respondents’ Expert), Dep.), at 224:3-12.  

Moreover, Respondents do not expect reforms to prevent them from operating profitably and 

continuing to offer high-quality services absent the Acquisition.  See PX0371-029-031; PX3682­

004-005; PX2511 (Kaatz (RHS), PI Hr’g Tr.) 
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quality of care.”); PX2515 (Capps, Expert Report) at ¶¶ 352-354; PX2520 (Capps, Rebuttal 

Report) at ¶¶ 26-28. 

8.� Respondents’ Proffered Stipulation Will Not Prevent Consumer Harm 
from the Acquisition 

Finally, Respondents proffered a toothless stipulation in the related federal court 

proceeding that does not lessen the competitive harm created by the Acquisition.  Accordingly, 

this proposed stipulation does nothing to rebut the presumptive illegality of the Acquisition and 

the Court should ignore it. In fact, courts have rejected far more substantive stipulations than the 

one offered by Defendants and have even cited them as evidence that a merger is likely to harm 

competition. Cardinal Health, 12 F. Supp. 2d at 67 (“[T]he mere fact that such representations 

had to be made [in a stipulation] strongly supports the fears of impermissible monopolization.”).  

Respondents proposed that, post-Acquisition:  (1) OSF Northern Region would not explicitly 

require health plans to exclude Swedish from their provider networks as a contractual condition; 

and (2) OSF would not require health plans to contract with any of its hospitals other than 

SAMC and RMH as a condition of contracting with OSF Northern Region. 

The Commission has squarely held that conduct-style remedies are an insufficient 

substitute for competition and thus are strongly disfavored and apply only in highly unusual 

circumstances.12  As the Commission ruled in ProMedica, there are “usually greater long term 

costs associated with monitoring the efficacy of a conduct remedy than with imposing a 

structural solution[,]” thus, “a remedy is more likely to restore competition if the firms that 

engage in pre-merger competition are not under common ownership[.]” No. 9346 (Opinion of 

the Commission), at 57 (citing Evanston, 2007 WL 2286195, at *77). Indeed, here, the first part 

12 For example, in Evanston, the merger at issue had been consummated for several years and, according to the 
Commission, significant integration had occurred.  2007 WL 2286195, at **77-78. Here, the Acquisition has not 
been consummated and, even if the federal district court and the Seventh Circuit deny a preliminary injunction, 
consummation would not occur until the midst of the trial before this Court, at the earliest. 
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of the proposed stipulation does nothing to prevent OSF from raising prices post-Acquisition.  

The Acquisition would still reduce the number of hospital competitors in the Rockford area from 

three to two, eliminate direct and vigorous competition between SAMC and RMH, and thereby 

greatly increase the combined entity’s bargaining leverage, allowing it to increase rates to health 

plans. The proposed stipulation does not even mention the rates OSF could or would charge 

health plans post-Acquisition.13  Nor does it provide any meaningful limitation on how OSF 

Northern Region could use its increased bargaining leverage to extract higher prices.  PX2511 

(Kaatz (RHS), PI Hr’g Tr.) at 747:1-17; PX2510 (Schertz (OSF), 
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VI. AN ORDER PROHIBITING THE ACQUISITI ON IS NECESSARY TO PROTECT 
THE BENEFITS OF COMPETITION 

Once Complaint Counsel has established a violation of Section 7, “all doubts as to the 

remedy are to be resolved in its favor.”  United States v. E.I. du Pont de Nemours & Co., 366 

U.S. 316, 334 (1961). In a consummated merger case, “[d]ivestiture is the usual and proper 

remedy where a violation of Section 7 has been found.”  In re Polypore Int'l, Inc., No. 9327, 

2010 FTC LEXIS 17, at *15 (F.T.C. Mar. 1, 2010). Here, the “principal purpose of relief is to 

restore competition to the state in which it existed prior to, and would have continued to exist but 

for, the illegal merger.”  In re B.F. Goodrich Co., 110 F.T.C. 207, 345 (1988) (internal quotation 

omitted).  “[I]n general, a remedy is more likely to restore competition if the firms that engage in 

pre-merger competition are not under common ownership. . . .”  ProMedica, No. 9346 (Opinion 

of the Commission), at 57 (citing Evanston, 2007 WL 2286195 at *77). 

In the Notice of Contemplated Relief, Complaint Counsel has specifically requested:  (1) 

a prohibition against any transaction between OSF and RHS that combines their businesses in the 

relevant markets, except as may be approved by the Commission; (2) a requirement that, for a 

period of time, OSF and RHS provide prior notice to the Commission of acquisitions, mergers, 

consolidations, or any other combinations of their businesses in the relevant markets with any 

other company operating in the relevant markets; (3) a requirement to file periodic compliance 

reports with the Commission; and (4) any other relief appropriate to correct or remedy the 

anticompetitive effects of the transaction or to restore RHS as a viable, independent competitor 

in the relevant markets.14  Rockford area residents have benefitted significantly from the 

14 Complaint Counsel has also requested that, if the federal district court denies a preliminary injunction and the 
Acquisition is consummated, this Court order the divestiture or reconstitution of all associated and necessary assets, 
in a manner that restores two or more distinct and separate, viable and independent businesses in the relevant 
markets, with the ability to offer such products and services as OSF and RHS were offering and planning to offer 
prior to the Acquisition. 
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competition between OSF and RHS and only a complete prohibition of the Acquisition will 

ensure that effective competition in the Rockford area for GAC services and PCP services is 

maintained in the future.  This requested remedy is “reasonably calculated to eliminate the anti-

competitive effects” of the Acquisition.  Chicago Bridge & Iron, 534 F.3d at 442. 

VII. CONCLUSION 

For the foregoing reasons, which will be supported by evidence at trial, OSF’s proposed 

Acquisition of RHS violates Section 7 of the Clayton Act.  Therefore, we respectfully ask the 

Court to impose necessary and appropriate relief to prevent the substantial consumer harm that 

otherwise would result from the Acquisition. 
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Appendix A �

Map Comparing the WOB Area with the 30-Minute Drive Time Area� 

Source: PX2515 (Capps, Expert Report) at Figure 20. 

Note:  In United States v. Rockford Mem’l, 717 F.Supp. 1251, 1277 (N.D. Ill. 1989), the court defined the �
geographic market to include Winnebago County, “essentially all” of Boone County, “the northeast portion of Ogle� 
County” (Dr. Capps interpreted this to encompass zip codes 61052, 61049, 61020, 61068, 61084, 61010, 61015, �
61047), and “small fractions of McHenry (zip code 61052), DeKalb (zip code 60146), and Stephenson (zip code �
61019) counties.” �
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