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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
WESTERN DIVISION
FEDERAL TRADE COMMISSION
Plaintiff,
V. No. 11 C 50344

OSF HEALTHCARE SYSTEM, and
ROCKFORD HEALTH SYSTEM

N N N N N N N N N N

Defendants.

MEMORANDUM OPINION AND ORDER

FREDERICK J. KAPALA, District Judge:

Currently before the court is a motion by plaintiff, the Federal Trade Commission (“FTC”),
pursuant to Section 13(b) of the FTC Act, 15 U.S.C. 8 53(b), for a preliminary injunction enjoining
defendants, OSF Healthcare System (“OSF”) and Rockford Health System (“RHS”), from
consummating their affiliation agreement executed on January 31, 2011, or otherwise acquiring each
other’s assets or interests. After athorough review, the court grants the FTC’s motion and will order
the parties to maintain the status quo and not proceed with the proposed merger until such time as
the FTC has concluded its administrative trial on the merits of the underlying antitrust claims.

I. BACKGROUND!
Defendant OSF is a not-for-profit health care system that owns and operates several acute

care hospitals in Illinois, including St. Anthony Medical Center (“SAMC”) in Rockford, Illinois.

ICitations to the record are indicated in one of three ways: (1) documents already on file with
the court are cited as “Doc.” followed by the docket number and any further pinpoint citation;
(2) references to testimony from the evidentiary hearing are cited as “Tr.” followed by the specific
page number(s); and (3) exhibits are cited by reference to their marked number and, where
applicable, further pinpoint citation to the specific page, paragraph, or section.
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PX2501 § 17. Defendant RHS is a not-for-profit health care system that owns and operates
Rockford Memorial Hospital (“RMH?), also located in Rockford, Illinois. 1d. §20. Defendants first
began discussing a possible affiliation of the two Rockford hospitals in the spring of 2009, and by
May 2010, they had executed a letter of intent. Tr. at 592-93. After performing “intensive due
diligence,” defendants entered into an affiliation agreement on January 31, 2011. Tr. at 593;
PX0037. Under the terms of the affiliation agreement, OSF will acquire all of the operating assets
of RHS and will become the sole corporate member of RHS. PX0037 § 2.1. OSF will then combine
the hospital and physician operations associated with SAMC and RMH to create a new health care
system with the name OSF Northern Region. 1d. § 2.4.

On November 17, 2011, after having investigated the proposed merger in this case, the FTC
found reason to believe that the acquisition would violate Section 7 of the Clayton Act, 15 U.S.C.
8§ 18, and initiated an administrative proceeding to determine the legality of the acquisition. See
Doc. 1 1 26. On November 18, 2011, the FTC filed its complaint and motion for preliminary
injunction with this court.? Docs. 1, 5.

On February 1-3, 2012, following expedited discovery, the court held an evidentiary hearing
on the FTC’s motion, in which each side was permitted to present four witnesses during an equal
allotment of time. The FTC presented two witnesses from managed care organizations (“MCQOs”),
Michelle Lobe, aregional vice president for network management with UnitedHealthcare, and Todd
Petersen, CEO for Coventry Healthcare of Illinois, as well as two expert witnesses, Dr. Patrick

Romano, M.D., M.P.H., aProfessor of Medicine and Pediatrics at the University of California Davis

?Plaintiff also filed a motion for temporary restraining order, Doc. 6, but later withdrew the
motion based on defendants’ agreement to delay closing their affiliation agreement pending this
court’s ruling on the motion for preliminary injunction, Doc. 28.
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School of Medicine, and Dr. Cory Capps, Ph.D., an economist with Bates White Economic
Consulting. Defendants presented their own executives, David Schertz, President and CEO of OSF
Healthcare System at SAMC, and Gary Kaatz, President and CEO of RHS; a local employer, Dean
Olson of Rockford Acromatic Products Company; and an expert witness, Dr. Susan Manning, Ph.D.,
an economic consultant with Compass Lexecon. At the conclusion of the hearing, the parties moved
for the admission of over 2,000 exhibits,® and neither side indicated any objection. See Tr. at 948-
49. Atthe time, the court did not admit the exhibits, but rather directed the parties to specify in their
post-hearing submissions the exhibits upon which they were relying. Tr. at 949.

In addition to the transcript of the evidentiary hearing and the exhibits identified by the
parties as relevant to this proceeding, the court has reviewed and considered the complaint, Doc. 1;
the motion for preliminary injunction and supporting memorandum, Doc. 5, and defendants’
response thereto, Doc. 50; the parties’ pre-hearing memoranda, Docs. 150, 155; defendants’ post-
hearing brief, Doc. 176, and proposed findings of fact and conclusions of law, Doc. 177; the
plaintiff’s post-hearing brief, Doc. 182, proposed findings of fact, Doc. 183, and proposed
conclusions of law, Doc. 184; and the parties’ reply briefs, Docs. 188, 191.* Based on this review,

the court makes the following findings of fact and conclusions of law.

*Many of the parties’ exhibits were subject to a protective order because they contain
confidential information, and the parties and several intervenors have asked the court for these
documents to remain under seal. The court’s ruling on these motions is set forth in a separate order.
For purposes of this order, however, the court notes that it has carefully reviewed any references
made to the record in this opinion to ensure that no confidential material has been disclosed.

*The court also reviewed the parties’ revised pleadings with corrected transcript citations
where necessary.



Il. ANALYSIS
Section 7 of the Clayton Act prohibits acquisitions, including mergers, “where in any line
of commerce or in any activity affecting commerce . . . the effect of such acquisition may be
substantially to lessen competition, or to tend to create a monopoly.” 15 U.S.C. § 18. Section 7 is
“designed to arrest in its incipiency . . . the substantial lessening of competition from the acquisition

by one corporation” of the assets of a competing corporation. United States v. E.l. du Pont de

Nemours & Co., 353 U.S. 586, 589 (1957). Accordingly, “Congress used the words ‘may be
substantially to lessen competition’ to indicate that its concern was with probabilities, not

certainties.” Brown Shoe Co. v. United States, 370 U.S. 294, 323 (1962); see also FTC v. Elders

Grain, Inc.
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district court must evaluate the FTC’s chance of success on the basis of all the evidence before it,
from the defendants as well as from the FTC.” Whole Foods, 548 F.3d at 1035. Although the
district court may not “simply rubber-stamp an injunction whenever the FTC provides some
threshold evidence,” the FTC “does not need detailed evidence of anticompetitive effect at this
preliminary phase.” 1d. Instead, “at this preliminary phase it just has to raise substantial doubts

about a transaction.” Id. at 1036; see also Univ. Health, 938 F.2d at 1218 (“[T]he government must

show a reasonable probability that the proposed transaction would substantially lessen competition

in the future.”); ETC v. Arch Coal, Inc., 329 F. Supp. 2d 109, 116 (D.D.C. 2004) (“[T]he FTC need

only show that there is a reasonable probability that the Acquisition may substantially lessen

competition.” (quotation marks omitted)); but cf. FTC v. Tenet Health Care Corp., 186 F.3d 1045,

1051 (8th Cir. 1999) (“A showing of a fair or tenable chance of success on the merits will not suffice
for injunctive relief.”).

After first determining the relevant market, which “consists of two components: a product
market and a geographic market,” Tenet Health, 186 F.3d at 1051, courts often employ a burden-
shifting approach to help determine if the FTC has shown a likelihood of success on the merits of

its Section 7 claim, see, e.q., FTC v. H.J. Heinz Co., 246 F.3d 708, 715 (D.C. Cir. 2001). Initially,

the FTC must make a prima facie showing that the proposed merger would result in “a firm
controlling an undue percentage share of the relevant market” as well as *“a significant increase in

the concentration of firms in that market.” United States v. Phila. Nat’l Bank, 374 U.S. 321, 363

(1963). The Supreme Court has explained that a merger with these characteristics “is so inherently

Warner Commc’ns Inc., 742 F.2d 1156, 1164 (9th Cir. 1984) (“The government has met its burden
of demonstrating a likelihood of success by presenting evidence sufficient to raise ‘serious,
substantial, difficult’ questions regarding the anticompetitive effects of the proposed joint venture.”).
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likely to lessen competition substantially that it must be enjoined in the absence of evidence clearly
showing that the merger is not likely to have such anticompetitive effects.” Id. Therefore, “[i]f the
government makes this [prima facie] showing, a presumption of illegality arises.” Univ. Health, 938
F.2d at 1218.

Once the FTC makes its prima facie showing, in order to rebut the presumption of illegality
that arises, “the defendants must produce evidence that shows that the market-share statistics give
an inaccurate account of the merger’s probable effects on competition in the relevant market.”
Heinz, 246 F.3d at 715 (alteration and quotation marks omitted). To meet this burden, “the
defendants may rely on nonstatistical evidence which casts doubt on the persuasive quality of the
statistics to predict future anticompetitive consequences.” 1d. at 715 n.7 (alteration and quotation
marks omitted). Additionally, “the defendants may demonstrate unique economic circumstances
that undermine the predictive value of the government’s statistics,” id. (quotation marks omitted),
or present “evidence showing that the intended merger would create significant efficiencies in the
relevant market,” Univ. Health, 938 F.2d at 1222. “If the defendant successfully rebuts the
presumption of illegality, the burden of producing additional evidence of anticompetitive effect
shifts to the government, and merges with the ultimate burden of persuasion, which remains with
the government at all times.” Heinz, 246 F.3d at 715 (alteration and quotation marks omitted).

1. Relevant Markets

As noted above, the first step in the court’s analysis is to determine the relevant product and
geographic markets that are applicable in this case. “Itis . . . essential that the FTC identify a
credible relevant market before a preliminary injunction may properly issue” because a merger’s

effect on competition cannot be properly evaluated without a well-defined relevant market. Tenet
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Health, 186 F.3d at 1051. In fact, “[a] monopolization claim often succeeds or fails strictly on the
definition of the product or geographic market.” Id. at 1052. In this case, however, defendants do
not meaningfully dispute the relevant market definitions proposed by the FTC. See, e.g., Doc. 150
at 2 (“The structure of the healthcare market in Rockford is not in dispute.”).
a. Product market
A relevant product market is one in which a hypothetical monopolist could increase prices
profitably by a “small but significant” amount for a meaningful period of time. U.S. Department

of Justice and Federal Trade Commission, Horizontal Merger Guidelines (2010) § 4.1.1 (“Merger

Guidelines™). A relevant product market defines the product boundaries within which competition

meaningfully exists. United States v. Cont’l Can Co., 378 U.S. 441, 449 (1964). “The outer

boundaries of a product market are determined by the reasonable interchangeability of use or the

cross-elasticity of demand between the product itself and substitutes for it.” Brown Shoe Co. v.

United States, 370 U.S. 294, 325 (1962).
i. GAC market
The primary product market advanced by the FTC in this case is general acute care inpatient
services (“GAC”) sold to commercial health plans. See PX2501 § V.A.2; Tr. at 344-46; see also
PX2263 |1 22-23. This is a “cluster market” of services that courts have consistently found in
hospital merger cases, even though the different types of inpatient services are not strict substitutes

for one another. See FTC v. ProMedica Health Sys., Inc., No. 3:11 CV 47, 2011 WL 1219281, at

*54 (N.D. Ohio Mar. 29, 2011) (collecting cases); see also United States v. Rockford Mem’l Corp.,

898 F.2d 1278, 1284 (7th Cir. 1990) (upholding a similar GAC product market). In this case, the

FTC defines the GAC market to “encompass a broad cluster of medical and surgical diagnostic and
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treatment services that include an overnight hospital stay, including, but not limited to, many
emergency services, internal medicine services, and surgical procedures.” Doc. 1 §33. The GAC
market does not include outpatient services, rehabilitation services, psychiatric services, or complex
tertiary and quarternary services, as these services are offered by a different set of competitors. 1d.
1 34; Tr. at 8, 346-47. In their post-hearing submissions, defendants do not dispute that GAC
services, as defined by the FTC, is a relevant product market.°
ii. PCP market

The FTC has also alleged that primary care physician services (“PCP”) is another relevant
product market in which the proposed merger is likely to have anticompetitive effects. Without
expressing any opinion on the ultimate merits of this claim, the court observes that the FTC’s
likelihood of success on its claim involving the PCP market is distinctly lower than its claim
involving the GAC market for a number of reasons. For example, the post-merger market
concentration level in the PCP market is not as high as the concentration level would be in the GAC
market. Compare PX2501 App. H (PCP market) with PX2501 8§ V.B.1 (GAC market). According

to the Merger Guidelines, the proposed merger would only yield a moderately concentrated market

for PCP services that would “potentially raise significant competitive concerns,” whereas in the
GAC market the merger would result in a highly concentrated market and a presumption that the

merger would “likely . . . enhance market power.” Merger Guidelines § 5.3. In addition, the PCP

market is not subject to the same prohibitive barriers to entry that exist in the GAC market, and the

bargaining leverage held by large insurance companies with respect to physician contracting is

®Defendants do submit in their proposed findings of fact that there is not a single, universally
accepted definition of “general acute care inpatient services” among MCOs, see Doc. 177 11 726-29,
but this does not affect the court’s analysis.



different than what would exist in contracting for GAC services if the merger were to take place.
All of these distinguishing features make it less likely that the FTC will prevail on its claim
involving the PCP market compared to its chance of success on its claim involving the GAC market.

Based on the foregoing considerations and the fact that the FTC is not required “to settle on
a market definition at this preliminary stage,” Whole Foods, 548 F.3d at 1036, the court asked the
parties to address in their post-hearing submissions what consequences would occur if the court were
to find that the FTC met its burden only with respect to one of the proposed markets. In their
briefing, the parties agree that a finding that the FTC met its burden with respect to the GAC market
only would result in issuance of a preliminary injunction and, at least as a practical matter, would
preclude defendants from consummating the transaction and implementing the affiliation in all
respects, including the merger of physician services. Given these circumstances, the court finds it
unnecessary to analyze the PCP market at this time, and instead will focus its analysis solely on the
merger’s potential impact in the GAC market.

b. Geographic market

“A geographic market is the area in which consumers can practically turn for alternative

sources of the product and in which the antitrust defendants face competition.” Tenet Health, 186

F.3d at 1052. “Defining the geographic market
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Rockford.”” PX2501 1 149. This geographic area includes all three hospitals in Rockford, but it
excludes smaller hospitals from the outlying areas. 1d. Thisdefinition is consistent with defendants’
expert, Dr. Monica G. Noether, Ph.D., who stated generally that the “geographic area spans at least
Winnebago and Boone Counties as well as parts of Ogle County.” DX0005 { 12.% The court notes
that this geographic area is somewhat smaller than the “Winnebago—-Ogle—-Boone area” that was

adopted by this court in a prior case. See United States v. Rockford Mem’l Corp., 717 F. Supp.

1251, 1277 (N.D. 1ll. 1989); see also PX2501 § V.A.3, Figure 19. However, both experts agree that
slight changes to the precise contours of the geographic area (i.e. including or excluding certain zip
codes from the geographic market) would not have any significant effect on market share and
concentration calculations. See PX2501 1 148; DX0364 101. Likewise, defense counsel indicated
at the hearing that defendants are not contesting the relevant geographic market in this case. See Tr.
at 54. Therefore, the court finds that the area encompassing a 30-minute drive-time radius from
Rockford is an appropriate geographic market to use in this case.
2. Prima Facie Case

To establish a prima facie case, the FTC must show that the proposed merger would result

in the merged entity controlling a large percentage share of the relevant GAC market and that the

merger also would yield a significant increase in market concentration. See Phila. Nat’l Bank, 374

U.S. at 363. If this showing is made, then the proposed merger is presumed to be unlawful. See

"As shown in Figure 19 of Dr. Capps’ expert report, this area includes approximately the
lower three-quarters of Winnebago County, the southwest portion of Boone County including
Belvidere, and the northeast corner of Ogle County. See PX2501 § V.A.3, Figure 19.

8Although the parties were unable to have all of their experts testify at the hearing, the court
has still considered the written reports of the non-testifying expert witnesses and relied on those
reports when appropriate.

11
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would control “an undue percentage share of the relevant market.” Phila. Nat’l Bank, 374 U.S. at

363.%°



to coordinate their behavior, either by overt collusion or implicit understanding, in order to restrict
output and achieve profits above competitive levels”) (citations and quotation marks omitted)).

According to the Merger Guidelines, an HHI above 2,500 signifies a highly concentrated

market. Merger Guidelines § 5.3. “Mergers resulting in highly concentrated markets that involve

an increase in the HHI of more than 200 points will be presumed to be likely to enhance market
power.” Id.; see also Heinz, 246 F.3d at 716 (“Sufficiently large HHI figures establish the FTC’s
prima facie case that a merger is anti-competitive.”). In this case, the GAC market in the Rockford
area is already highly concentrated, and the proposed merger would substantially increase the level
of concentration. See PX2501 § V.B.1, Figure 20. Specifically, if the market shares are measured
on the basis of patient admissions, plaintiff’s expert calculates that the HHI changes from 3,411
points pre-merger to 5,179 points post-merger, for an increase of 1,767 points.** 1d. This increase
in the HHI calculation is nearly nine times as great as the 200 point increase required to raise the

presumption of enhanced market power under the Merger Guidelines. Likewise, if the market shares

are measured on the basis of patient days, plaintiff’s expert calculates that the HHI changes from

"The court notes some minor discrepancies with the expert’s calculations of the HHI based
on patient admissions, but finds that these errors do not have any impact on the court’s analysis.
First, there appears to be an error in one of the pre-merger share calculations for either SAMC
(29.8%) or RMH (29.7%), as these two figures total 59.5% (not the 59.4% reflected in the post-
merger calculations) and result in a total pre-merger market of 100.1% after adding
SwedishAmerican’s share of 40.6%. Second, the HHI calculations are slightly off. Using the
numbers listed in Figure 20, the court calculates a pre-merger HHI of 3,418 (after rounding down).
If the pre-merger share of either SAMC or RMH was adjusted downward by 0.1% to correct the
error identified above, the HHI would be 3,413 (after rounding up) under either calculation.
Additionally, the post-merger HHI should be 5,177 (after rounding up) based on shares of 40.6%
for SwedishAmerican and 59.4% for the merged entit
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3,353 t0 5,406 points, for an increase of 2,052 points.*? Id. This HHI increase is more than ten times
the amount needed for the presumption to arise. Under either method of calculating market shares,
the court finds that the FTC has demonstrated “a significant increase in the concentration of firms”

in the relevant market. Phila. Nat’l Bank, 374 U.S. at 363.

The increase to the HHI in this case of between 1,767 to 2,052 points is much higher than

many other cases in which the government has demonstrated a prima facie case. See, e.g., Heinz,

246 F.3d at 716 (HHI increased by 510 points); Univ. Health, 938 F.2d at 1211 n.12 (HHI increased

by 630 points); PPG Indus., 798 F.2d at 1502-03 (HHI increased by 1,352 points); United States v.

H & R Block, Inc.,  F. Supp. 2d _, 2011 WL 5438955, at *29 (D.D.C. Nov. 10, 2011) (HHI

increased by approximately 400 points); FTC v. CCC Holdings Inc., 605 F. Supp. 2d 26, 45-46

(D.D.C. 2009) (HHI increased by 2,035 points in one market and 545 points in a second market);

Cardinal Health, 12 F. Supp. 2d at 53-54 (HHI increased by between 629 to 1,733 points depending

on market definitions); ProMedica, 2011 WL 1219281, at *12 (HHI increased by 1,078 points in the
GAC market and 1,323 points in a second market). This large HHI increase “creates, by a wide
margin, a presumption that the merger will lessen competition in the [relevant] market.” Heinz, 246
F.3d at 716.
c. Cases denying an injunction are distinguishable
Rather than contesting the FTC’s market share and market concentration evidence, which

overwhelmingly satisfies the FTC’s burden to establish a prima facie case, defendants claim that

2Once again, the court notes a few minor errors in these calculations. First, using the
expert’s HHI calculations in Figure 20, the HHI increase should be 2,053, not 2,052. Second, the
post-merger HHI should be 5,403 (after rounding down), not 5,406. Therefore, based on the court’s
calculations, it appears that the HHI increase is actually 2,050. These minor changes in the
calculations do not alter the court’s analysis.

16



“[c]ourts have frequently denied the government an injunction in hospital mergers resulting in high

post-transaction HHI levels and even, as here, a ‘three-to-two’ combination.” Doc. 176 at 5.



at 1053. Likewise, the failure to establish the relevant market invalidates the market share statistics
advanced by the FTC in Tenet Health and cited by defendants in this case. Because Tenet Health
was decided based on the failure to establish the geographic market, which is not at issue in this
case, defendants’ reliance on that case is misplaced.

The court finds United States v. Long Island Jewish Medical Center, 983 F. Supp. 121

(E.D.N.Y. 1997), to be distinguishable for similar reasons. Defendants rely on this case as an
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obligated to follow, have rejected this premise. See Rockford Mem’l, 898 F.2d at 1285 (rejecting

the contention that nonprofit hospitals would not seek to maximize profits by exercising their market
power); Univ. Health, 938 F.2d at 1213-14 (“[T]he district court’s assumption that University
Hospital, as a nonprofit entity, would not act anticompetitively was improper.”); ProMedica, 2011
WL 1219281, at *22 (finding that the defendant, a nonprofit entity, nevertheless “exercises its
bargaining leverage to obtain the most favorable reimbursement rates possible from commercial
health plans”). Likewise, the evidence in this case reflects that nonprofit hospitals do seek to
maximize the reimbursement rates they receive. See, e.qg., Tr. at 255 (executive with insurance
company familiar with negotiating managed care contracts stating that it has “[a]bsolutely” been his
experience that “nonprofit hospitals negotiate rates just as aggressively as for-profit hospitals”); Tr.
at 428 (plaintiff’s expert explaining that “nonprofits, just like for-profits, will seek to negotiate
higher rates when they can,” and that “the bulk of the literature clearly shows that where nonprofits
have market power, they will exercise it”); see also PX2501 8 IV.E (plaintiff’s expert specifically
rejecting the expert study relied on in Butterworth and opining that “hospital mergers that create
market power do lead to higher prices, and that this is true for both for-profit and nonprofit
hospitals”). Based on the above, the court disagrees with the finding made in Butterworth regarding
the operation of nonprofit hospitals and finds this to be a significant distinguishing factor.
Second, the Butterworth court found significant and relied on a commitment by the merging
hospitals to freeze prices at both hospitals for three years and to limit price increases for the
following four years. 946 F. Supp. at 1298, 1302. Although defendants entered into evidence a last-
minute proposed stipulation in this case, see DX0938, as discussed later in this opinion, this

stipulation does not contain an agreement similar to the one in Butterworth to either freeze or limit

19



rate increases if the merger were completed, see id.; Tr. at 747, 760. Thus, unlike the defendants
in Butterworth, there is no legal obligation for defendants in this case to maintain or limit price
increases post-merger. As a result, this is another key distinguishing factor limiting the
persuasiveness of the Butterworth decision.
3. Rebuttal Arguments

Based on the foregoing, the court finds that the FTC has demonstrated a very compelling
prima facie case based on market concentration levels that are much higher than many other cases
in which a preliminary injunction under 8 13(b) has been entered. This of course does not end the
analysis, but it does make it more difficult for defendants to overcome the strong presumption of

illegality that has arisen in this case. See Heinz, 246 F.3d at 725 (“[T]he more compelling47,u
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substantially lessens competition, it “is not saved because, on some ultimate reckoning of social or
economic debits or credits, it may be deemed beneficial”).
a. Supracompetitive price increases

Defendants first argue that, despite the high concentration levels, the proposed merger will
not allow them to raise prices to supracompetitive levels for several reasons. Specifically,
defendants contend that SwedishAmerican has the ability to remain a robust competitor, that large
MCOs can defeat any attempt by OSF Northern Region to raise prices by offering a lower priced
single-hospital network, and that defendants’ proposed stipulation eliminates any concerns of
anticompetitive behavior. Defendants also assert that plaintiff’s expert has not performed a merger
simulation to determine the actual price effect of the proposed merger. As discussed below, these
arguments, whether considered individually or cumulatively, are insufficientto overcome the FTC’s
strong prima facie case.

i. Competition from SwedishAmerican

As one of the three hospitals in the Rockford area, SwedishAmerican is a strong competitor
of defendants and has continued to expand its offerings in order to attract more patients. As
defendants’ expert, Dr. Manning, details, SwedishAmerican is the current market leader based on
a number of different metrics, including patient discharges, staffed beds, and net patient revenue.
DXO0005 1 47. In the past five years, SwedishAmerican has grown its share in nearly all inpatient
service lines, and is now the top provider in more than half of the service lines, including the five
highest-volume service lines. 1d. 148. SwedishAmerican has also continued to expand its footprint

by opening a new $50 million Heart Hospital in 2006, purchasing a small hospital in nearby

21



Belvidere, Illinois, in 2009, and signing an affiliation agreement with the University of Wisconsin-
Madison in 2010. 1d. 11 51, 54-55.

However, the continued existence of one competitor following the merger, even a strong
competitor, does not necessarily reduce the probability that the proposed merger would substantially

lessen competition in the future. See
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with single-hospital networks in the past, and does not demonstrate that MCOs will be able to
effectively constrain the merged entity’s market power.

As a general rule, the merger of two closely substitutable hospitals will increase the
combined system’s bargaining leverage because “the alternative . . . of not contracting becomes less

attractive from the perspective of health plans.” PX2501 §192; see also PX0252 { 16 (“A hospital’s

bargaining leverage is higher where few alternative hospitals exist, or the alternatives that do exist
are insufficient for [the MCOs] to build an attractive network.”). This is especially true in the
Rockford market, where there have historically been three competing hospitals. Because
“consumers place a high value on having a choice of in-network providers,” a health plan is more
attractive to customers when it includes at least two of the three Rockford hospitals in its provider

network. 1d. 1193; see also id. 1194 & n.271 (*Area health plans and employers have consistently

stated that their members strongly prefer networks that offer a choice of hospital providers.”); Tr.
at 30 (“Members choose their health coverage because of access and cost, and generally one hospital
does not satisfy enough of the membership to provide that access need for an employer group.”);
PX4764 (“[S]pending 5 years [trying to sell a one-hospital network] has taught us a truth all others
seem to know — you need two of the three hospitals to achieve any real measure of success in
Rockford.”); PX0213 at 95 (“[T]o be marketable you have to have two hospitals in Rockford.”).
“Indeed, all of the major health plans serving the Rockford area offer products that give their
members a choice of two hospitals in Rockford.” PX2501 { 193; id. § V.C.3, Figure 23.

Given the current norms and expectations of Rockford area consumers, the proposed merger

in this case would give the combined entity significant bargaining leverage, which would in turn

23



allow the combined entity to extract higher prices from MCOs.** This is because the proposed
merger does not eliminate any of the hospitals, at least not immediately. See Tr. at 615. From the

consumer’s perspective, there would still be






also Tr. at 372 (noting that health plans “clearly emphasize that members value access and choice”



Case: 3:11-cv-50344 Document #: 224 Filed: 04/05/12 Page 27 of 45 PagelD #:3888

expert stating that the proposed stipulation “really does nothing to address the competitive harms
from this merger” because “it says nothing about the prices or the terms at which they would
contract”). For example, the first stipulation does address a concern over whether the current
contracting practice employed by SAMC of requiring semi-exclusivity (i.e. allowing an MCO to
contract with only one other Rockford hospital) would remain post-merger. See PX2501 { 155.
While the stipulation does eliminate that concern, the only true effect of the stipulation is that it
leaves open the possibility of option 1, discussed above in 8 I1.A.3.a.ii, that insurance companies
can offer a network with all three hospitals. However, this type of network configuration has at least
two problems associated with it and, consequently, does not limit the ability of OSF Northern
Region to seek higher prices during negotiations. Specifically, a network with all three hospitals
reduces the MCOs’ bargaining power because they can no longer provide the hospitals with any
steering of patients. More importantly, as discussed above, because the option of not contracting
with OSF Northern Region means an undesirable single-hospital network, the merged entity would
be able to demand higher prices in its contracts. The combination of these two factors puts a thumb
on the scale in favor of option 2, or contracting with only the OSF Northern Region. See Tr. at 313
(agreeing that the stipulation would not require exclusion of SwedishAmerican, but commenting that
“with the combined market force, they will effectively be able to force us into that™).

Likewise, the second proposed stipulation addresses a valid concern about whether MCOs
would be required to contract with OSF on a system-wide basis in order to obtain a contract with
OSF Northern Region, but it does nothing to limit the ability of OSF Northern Region, within the

Rockford market, to raise prices. See Tr. at 432-33. Therefore, while the proposed stipulation does
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market, the easier it is for them to coordinate their pricing . . ..”). Although “the risk that a merger
will induce adverse coordinated effects may not be susceptible to quantification or detailed proof,”
such a risk can be evaluated by reviewing market concentration and any history of collusion in the

relevant market. Merger Guidelines 8 7.1. Here, the relevant market is highly concentrated and

there is at least some history of coordinated efforts among the Rockford hospitals.

Generally, once “the government has established its prima facie case, the burden is on the
defendants to produce evidence of ‘structural market barriers to collusion’ specific to this industry
that would defeat the ‘ordinary presumption of collusion’ that attaches to a merger in a highly
concentrated market.” H & R Block, 2011 WL 5438955, at *33 (quoting Heinz, 246 F.3d at 725).
In this case, however, the FTC has not relied solely on its prima facie case, but has also detailed
several incidents which it claims demonstrate coordinated activity. See Doc. 182 at 9. While the
court finds that some of the claimed coordination is fairly benign, such as hiring a consultant to help
evaluate the healthcare market in the region, there is some evidence that suggests that there is a risk
of coordinated activity by the hospitals in Rockford after the merger, especially once
“communication becomes easier and more effective” with only two competitors. Tr. at 403.

The first example showing at least some history of coordination involves efforts by one
hospital to determine if it was in a bidding war against a competitor for a contract with a health
insurance company. The first hospital contacted the Managed Care Director for the competitor and
was told that they were not in contract negotiations with the insurance company at that time.
See PX0630 at 4. “[T]he ultimate effect [of this coordinated activity] was that they did not agree
to give the larger discount to the health plan in question, but instead held out for a higher amount”

of reimbursement from the health plan. Tr. at 398. Another example involves two of the hospitals
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allegedly contacting a health plan and stating that, if the health plan wanted to contract with either
one of them, it had to exclude the third hospital from its network. See PX4000 at 69-71; PX1265.
This evidence of hospitals putting up a type of “united front in negotiations with the third-party
payors” is an example of the dangers of collusion that the antitrust laws seek to prevent. Hosp.
Corp., 807 F.2d at 1389.

Defendants try to rebut the FTC’s charge that the proposed merger comes with an increased
risk of unlawful coordination by arguing generally that the FTC’s theory is implausible, that the
facts it relies on are stale, and that the executives at all three hospitals have testified that they would
not allow coordinated behavior to occur in the future. These arguments are insufficient to overcome
the presumption of collusion that arises from the combination of the FTC’s strong prima facie case,
see H & R Block, 2011 WL 5438955, at *33, and the evidence of coordinated behavior discussed
above. First, defendants’ argument that it is implausible to suggest that the merger would allow OSF
Northern Region to both exclude and collude with SwedishAmerican misconstrues the FTC’s
position. Although the court agrees that OSF Northern Region could not simultaneously both
exclude and collude, plaintiff’s expert explained that the combined entity could use the threat of
exclusion to induce collusive behavior from SwedishAmerican. See Tr. at 404-06. Second, the
court disagrees with defendants’ characterizations of the FTC’s evidence as stale, where the conduct

the court finds most damaging occurred within the past seven years.”® Finally, relying on the

>The court does agree that it would be “stale” to rely on the evidence of collusion among
the Rockford hospitals that was found by this court in United States v. Rockford Memorial Corp.,
717 F. Supp. at 1286. Thus, the court has not relied on this evidence of collusion from almost thirty
years ago, but notes that most of the evidence presented by the FTC involves much more recent
conduct.
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testimony of hospital executives adds little to the analysis of this particular issue, as they would be
expected to publically disavow any improper conduct and not condone such conduct in the future.

Based on the foregoing, the court agrees with the FTC that the proposed merger in this case
does involve an increased risk of coordinated conduct in the relevant market, and that defendants
have failed to successfully rebut this aspect of the FTC’s case. To be clear, the court is not finding
that the hospitals would necessarily collude after the merger, only that this merger adds to the risk
of such behavior. Accordingly, the court finds that the FTC has raised serious and substantial
questions on the issue of coordinated behavior that require further investigation and determination
during the merits trial.

c. Efficiencies and community benefits

Defendants also argue that the FTC cannot demonstrate a likelihood of success on the merits
because the proposed merger would result in substantial efficiencies, both in terms of annual
recurring savings and one-time capital avoidance savings, which would permit the parties to
redeploy capital in order to improve and expand medical services and increase consumer welfare.
Similarly, defendants argue that a consolidation will allow them to improve quality of care for their
patients in a number of different ways. Overall, defendants claim that these benefits will outweigh
any anticompetitive effects and rebut the presumption of illegality demonstrated by the FTC’s prima

facie case.®

*Although defendants’ arguments on efficiency and improved quality appear in their post-
hearing brief to be part of their argument for w
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assertions”). Moreover, “[h]igh market concentration levels require proof of extraordinary
efficiencies. .. and courts generally have found inadequate proof of efficiencies to sustain a rebuttal
of the government’s case.” H & R Block, 2011 WL 5438955, at *44 (quotation marks omitted); see

also ProMedica, 2011 WL 1219281, at *57 (“No court in a 13(b) proceeding, or otherwise, has

found efficiencies sufficient to rescue an otherwise illegal merger.”).
ii. Claimed efficiencies

Defendants claim that the proposed merger will generate substantial efficiencies in the form
of (1) annual, recurring cost savings based on the consolidation of clinical operations, and (2) one-
time capital avoidance savings. See DX0366 { 4. Defendants “expect cost savings produced by the
transaction to flow through [to customers] in the form of reduced prices, or alternatively, to exert
downward pressure on future price increases that in the absence of the transaction would be
necessary to offset rising costs.” Id. 9. The FTC is more skeptical and argues that defendants have
failed to rebut its prima facie case because the claimed efficiencies are speculative, unreliable, and
not merger-specific.

The court has thoroughly reviewed the claimed efficiencies in this case and the expert
testimony from both sides and is compelled to conclude that, at least for the purpose of these
proceedings, defendants have failed to present sufficient proof of the type of “extraordinary
efficiencies” that would be necessary to rebut the FTC’s strong prima facie case. See H & R Block,
2011 WL 5438955, at *44. In making this decision, the court is mindful of its limited role in these
proceedings and expresses no opinion on the ultimate merits of the proposed merger. See, e.q.,
Whole Foods, 548 F.3d at 1035 (explaining that “a district court must not require the FTC to prove

the merits” of its underlying antitrust claim). The court has determined, however, that the FTC has
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services, as well as savings attributable to clinical and operational effectiveness.'” Tr. at 814, 819-

21; DX0366 1 4, Table 1; see also Merger Guidelines § 10 (“Cognizable efficiencies are merger-

specific efficiencies that have been verified and do not arise from anticompetitive reductions in
output or service.”). On the other side, plaintiff’s expert, H. Gabriel Dagen, has concluded that “a
substantial portion of the claimed cost savings are overstated, are speculative, and have been
inadequately substantiated to allow for verification,” and that *“a significant portion of the claimed
efficiencies could be achieved unilaterally without the proposed merger and thus, are not merger
specific.” PX2502  22. This is due in large part to the fact that “defendants do not have
well-developed, let alone final, plans with respect to service-line consolidations,” making them
“highly speculative.” 1d. 1 36; see also Tr. at 747-49 (CEO of RMH admitting that “no final
decisions have been made about which, if any, clinical service lines may be consolidated following
the merger” and that “[i]t’s possible that no service lines will ever be consolidated after the
merger”).

Given this conflicting expert testimony and the uncertainty surrounding whether, and to what
extent, the proposed consolidations would take place after the merger was consummated, the court
cannot find that this portion of defendants’ efficiency defense is sufficient to rebut the FTC’s case.
An example may help illustrate the point. Defendants claim that they can generate $3.2 to $3.6
million in annual savings by consolidating trauma services at one hospital, mostly from eliminating
redundancies such as on-call physicians, trauma center staff, and helicopter crews. See DX0366

11 4, 26-46. In reaching this conclusion, defendants’ expert did a thorough job of identifying

YAccording to Dr. Manning, “[c]linical effectiveness primarily deals with the application
of best practices and protocols and administration of those clinical areas across the broader
hospital.” Tr. at 820.
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possible cost savings, determining the feasibility of combining services at one location in terms of
patient volume, and explaining why defendants would have the “economic incentives” to consolidate
their trauma services. 1d. 11 26-46, 51-52. However, the fact that it might make business sense to
consolidate trauma services after the merger does not guarantee that the identified efficiencies will

be attained. See Merger Guidelines 8 10 (“[E]fficiencies projected reasonably and in good faith by

the merging firms may not be realized.”). As plaintiff’s expert explains, “the consolidation of
trauma services will be very difficult and requires a great deal of further study,” but defendants

“have not yet even studied the f



claimed efficiencies. See Tr. at 759 (“[W]e have not made any decisions on the relocation or
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defendants’ expert admits that the project was placed on hold in 2008, and that “some of the claimed
avoided capital spend . . . currently does not appear in the Parties’ capital budgets.” 1d. 1 76, 92.
In fact, the chief financial officer for OSF Healthcare System acknowledged, when asked about the
bed tower, that it was far from certain whether they would proceed with that project:

I don’t know if I want to imply that if the merger doesn’t go through, we would have

to build a bed tower. It would be very difficult to build a bed tower. We would have

to evaluate all over again and start from scratch. | wouldn’t say there would be any

plans for a bed tower if the merger didn’t go through. We would have to start over

and see what we would do.

PX0211 at 221. Moreover, because it is unclear at this point what services would be consolidated
and where those services would be located, it is difficult to predict the post-merger patient volume
at SAMC or evaluate whether there would still be some need for additional bedding at SAMC.
See PX2502 1 36 (“Some consolidation likely would involve moving services (and patient volume)
from Rockford Memorial to OSF St. Anthony. Thus, if OSF St. Anthony requires a bed tower today,
then | believe that it would still require a similarly sized bed tower after the merger.” (footnote
omitted)). For all these reasons, the court finds that the projected savings based on the bed tower
are too speculative at this point to properly counteract the presumption of illegality based on the
FTC’s prima facie case.

The remainder of the alleged capital avoidance savings suffer from similar infirmities. For
example, Dr. Manning found that the merger could save defendants $2.4 million as a result of not
having to replace aged Intensity Modulated Radiation Therapy (IMRT) equipment, and $4 million
based on SAMC not having to purchase a da Vinci Robot, even though there are no current plans

to purchase a da Vinci Robot. DX0366 | 7, Table 2; Tr. at 865-68. However, these potential

savings are based on a successful consolidation of service lines, the scope of which is uncertain at
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the present time, and therefore it is possible that this equipment still would need to be purchased
even if the merger was consummated. See PX2502 47 (“Since the vast majority of clinical
services offered by the combined entity will remain at separate hospitals post-merger, if OSF St.
Anthony were going to need a da Vinci Robot today, it is very likely that it would need one
post-merger.”). Likewise, the $7 million in identified savings based on replacement cost of a trauma
helicopter, see DX0366 7, Table 2, is dependent on the successful consolidation of trauma
services, and even if there was a consolidation, it is unclear whether defendants could, in fact,
eliminate one helicopter post-merger, see PX2502 { 67 (“I have seen no evidence that defendants
will in fact be able to eliminate one helicopter. Thus, defendants’ claimed one-time helicopter cost
avoidance is speculative.”).

Based on the foregoing, the court cannot find that the claimed efficiencies resulting from
avoidance of one-time capital expenditures are cognizable, and thus, defendants have failed to
present “extraordinary efficiencies” that are sufficient to rebut the FTC’s case. H & R Block, 2011
WL 5438955, at *44.

(3) Clinical effectiveness / best practices

Defendants also claim that the merger will allow them to save approximately $7.8 million
per year based on clinical effectiveness, or the adoption and sharing of “best practices” among the
two hospitals, after the consolidation of service lines. DX0366 § 74. However, plaintiff’s experts
uniformly agree that this claimed efficiency is not cognizable because the sharing of best practices
is not merger-specific. See PX2502 84 (“[D]efendants have completely failed to demonstrate why

succd5 -2.33J15.83viency is



“proactive in joining programs that are available” to help identify and implement best practices); see
also Tr. at 631 (admitting the SAMC would continue implementing programs aimed at reducing
costs regardless of the merger); Tr. at 767 (admitting that RMH would continue implementing best
practices regardless of the merger). Based on this evidence, the court cannot say that the projected

savings from the implementation of best practices
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not cognizable, these secondary benefits are likewise speculative or not cognizable and therefore
insufficient to overcome the FTC’s case.

However, even if the court independently considers these arguments, the court finds that the
FTC has presented sufficient evidence to raise serious and substantial questions as to whether these
potential benefits outweigh the potential harm to consumers from the presumptively anticompetitive
merger. For instance, there is conflicting evidence from the experts in this case regarding whether
increased quantity of procedures can lead to improved quality of care, and although it seems that
there is some support for such a theory under certain circumstances, it is not clear that those
conditions would be present in this case if the merger were consummated. Compare DX0366 {1 16-
25 (arguing that there is “a positive relationship between increased volumes of procedures at
hospitals and improved clinical outcomes™) with PX2503 ] 17-21 (concluding that “the empirical
literature provides no basis to believe that the proposed acquisition will increase quality”); see
also Tr. at 116-17 (explaining that a merger would only lead to higher volumes of procedures “if the
hospitals consolidate services,” and further that “only changing hospital volume without changing
physician volume” may not provide the anticipated level of improvement). Likewise, it is unclear
that defendants will be able to develop any “Centers of Excellence” as a result of the merger, and
in any event, they may be able to achieve these designations independent of the merger. See Tr. at
129-31.

As for defendants’ claims that the merger will enable them to be better able to recruit
specialists and subspecialists, this argument is somewhat belied by their history of successful
recruitment of specialty physicians. See Tr. at 142 (explaining that RMH has successfully recruited

about 20 subspecialists in the past year and “have excellent representation in essentially all of the
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medical specialties and subspecialties”). Moreover, plaintiff’s expert testified that there is no
“empirical evidence from the . . . literature that mergers facilitate recruitment of specialists,” and
that the population of an area is really the “key factor” to recruitment because “specialized

physicians need a larger population base to support their practices.” Tr. at 140-41; see also PX2503

1 40 (“The claim that this acquisition will boost recruitment of specialists and subspecialists is
highly speculative.”).

Likewise, it is not clear that defendants’ goal of developing a residency program would be
sufficient to counteract the presumption of illegality. See PX2503 {{ 36-37 (concluding that
“[d]efendants’ plans to launch residency programs post-acquisition are so highly speculative that
they cannot be credited,” as there is “no funding” allocated for this purpose and “no plans” for how
these programs would be developed or implemented, and that any “residency programs would likely
have little or no effect on clinical quality”). Moreover, “a merger or acquisition is not necessary to
implement graduate medical education programs,” but rather can be attained by implementing a joint
residency program. 1d. { 38.

Overall, defendants should be commended for having the desirable goals of improving
patient quality of care, developing institutional excellence and expertise, attracting specialized
physicians to Rockford so that more and more health care services can be obtained locally, and
providing educational opportunities to medical students. However, as detailed above, the court is
unable to declare that these goals would be realized with, and only with, the proposed merger, or that
these claimed benefits are sufficient to overcome the FTC’s compelling prima facie case. See Heinz,
246 F.3d at 725 (“[ T]he more compelling the prima facie case, the more evidence the defendant must

present to rebut it successfully.” (quotation marks omitted)); see also Phila. Nat’l Bank, 374 U.S.
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at 371 (noting that a merger that substantially lessens competition “is not saved because, on some
ultimate reckoning of social or economic debits or credits, it may be deemed beneficial™).
4. Summation as to Likelihood of Success

Because the FTC has properly established the relevant market in this case and made a
compelling prima facie case, which defendants were unable to successfully rebut, the court
determines that the FTC has demonstrated a likelihood of success on the merits of its claim under
Section 7 of the Clayton Act by raising “questions going to the merits so serious, substantial,
difficultand doubtful as to make them fair ground for thorough investigation, study, deliberation and
determination by the FTC in the first instance and ultimately by the Court of Appeals.” Univ.
Health, 938 F.2d at 1218.

B. Balance of Equities

“Although the FTC’s showing of likelihood of success creates a presumption in favor of
preliminary injunctive relief, [the court] must still weigh the equities in order to decide whether
enjoining the merger would be in the public interest.” Heinz, 246 F.3d at 726. In doing so, the court
uses a “sliding scale” approach. Elders Grain, 868 F.2d at 903. “The equities will often weigh in
favor of the FTC, since the public interest in effective enforcement of the antitrust laws was
Congress’s specific public equity consideration in enacting the provision.” Whole Foods, 548 F.3d

at 1035 (quotation marks omitted); see also Arch Coal, 329 F. Supp. 2d at 116 (“Because the public

interest in effective enforcement of the antitrust laws is of primary importance, a showing of likely
success on the merits will presumptively warrant an injunction.”). In addition, “the FTC need not
show any irreparable harm, and the private equities alone cannot override the FTC’s showing of

likelihood of success.” Whole Foods, 548 F.3d at 1034-35 (quotation marks omitted). “No court
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has denied relief to the FTC in a 13(b) proceeding in which the FTC has demonstrated a likelihood

of success on the merits.” ProMedica
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prices. Thus, to the extent the court considers the economic realities of Rockford, this factor
actually weighs in favor of granting the injunction. Finally, defendants’ claim that the merger is
essential to meet the challenges of healthcare reform is inherently difficult to evaluate, but it appears

to be contradicted by defendants’ own financial projections, which show that defendants expect to




