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of the Commission's allegations against Defendant. The Court, having been presented with this 

Order, finds as follows: 

FINDINGS 

1. This Court has jurisdiction over the subject matter of this case and over all parties. 

Venue in the United States District Court for the Northern District of Ohio is proper. 

2. The Complaint states a claim upon which relief can be granted, and the 

Commission has the authority to seek the relief it has requested. 

3. The activities of the Defendant, for purposes of this Order, are in or affecting 

"commerce," as defined in Section 4 of the FTC Act, 15 U.S.C. § 44. 

4. This Order is for settlement purposes only, and does not constitute and shall not 

be interpreted to constitute an admission by Defendant or a finding that the law has been violated 

as alleged in the Complaint, or that the facts alleged in the Complaint, other than jurisdictional 

facts, are true. 

5. Defendant waives all rights to seek judicial review or otherwise challenge or 

contest the validity of this Order. Defendant also waives any claim that it may have held under 

the Equal Access to Justice Act, 28 U.S.C. § 2412, concerning the prosecution of this action to 

the date of this Order. 

6. This action and the relief awarded herein are in addition to, and not in lieu of, 

other remedies as may be provided by law. 

7. This Order reflects the negotiated agreement of the parties. 
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8. The parties shall jointly be deemed the drafters of this Order; the rule that any 

ambiguity in a contract shall be construed against the drafter of the contract shall not apply to this 

Order. 

9. Nothing in this Order obviates the obligation of Defendant to comply with 

Sections 5 and 12 of the FTC Act, 15 U.S.C. §§ 45 and 52. 

10. The Commission's action against Defendant is an exercise of the Commission's 

police or regulatory power as a governmental unit. 

11. The paragraphs of this Order shall be read as the necessary requirements of 

compliance and not as alternatives for compliance, and no paragraph serves to modify another 

paragraph unless expressly so stated. 

12. Each party shall bear its own costs and attorneys' fees. 

13. Entry of this Order is in the public interest. 

Unless otherwise specified, 

ORDER 

DEFINITIONS 

I. "Defendanf' means Skechers U.S.A., Inc., doing business as Skechers, and its 

successors and assigns. 

2. "Skechers Toning Footwear" means, collectively, Shape-ups, Resistance 

Runner, Shape-ups Toners, and Tone-ups. 

3. "Commerce" is as defined in Section 4 of the FTC Act, 15 U.S.c. § 44. 

4. "Adequate and well-controlled 
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for weight loss or a reduction in body fat), blinded to the maximum 



Case: 1:12-cv-01214  Doc #: 2-1  Filed:  05/16/12  5 of 27.  PageID #: 67

12. "Endorsemenf' is as defined in 16 C.F.R. § 255.0(b). 

13. The tenn "including" in this Order means "including without limitation." 

14. The terms "and" and "or" in this Order sha1l be construed conjunctively or 

disjunctively as necessary, to make the applicable phrase or sentence 
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the entire body of relevant and reliable scientific evidence, is sufficient to substantiate that the 

representation is true. 

II. 

PROHIBITED REPRESENTATIONS: WEIGHT LOSS CLAIMS 

IT IS FURTHER ORDERED that Defendant, directly or through any corporation, 

partnership, subsidiary, division, trade name, or other device, and its officers, agents, servants, 

representatives, employees, and all persons or entities in active concert or participation with them 

who receive actual notice of this Order, by personal service or otherwise, in connection with the 

manufacturing, labeling, advertising, promotion, offering for sale, sale, or distribution of any 

Covered Product, in or affecting commerce, is hereby permanently restrained and enjoined from 

making, or assisting others in making, directly or by implication, including through the use of a 

product name, endorsement, depiction, or illustration, any representation that such product causes 

weight loss unless the representation is non-misleading and, at the time of making such 

representation, Defendant possesses and relies upon competent and reliable scientific evidence 

that substantiates that the representation is true. For purposes of this Section, competent and 

reliable scientific evidence shall consist of at least two adequate and well-controlled human 

clinical studies of the Covered Product, conducted by different researchers, independently of 

each other, that conform to acceptable designs and protocols and whose results, when considered 

in light of the entire body of relevant and reliable scientific evidence, are sufficient to 

substantiate that the representation is true. 
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Ill. 

PROHIBITED REPRESENTATIONS: 
OTHER HEALTH OR FITNESS-RELATED CLAIMS 

IT IS FURTHER ORDERED that Defendant, directly or through any corporation, 

partnership, subsidiary, division, trade name, or other device, and its officers, agents, servants, 

representatives, employees, and all persons or entities in active concert or participation with them 

who receive actual notice of this Order, by personal service or otherwise, in connection with the 

manufacturing, labeling, advertising, promotion, offering for sale, sale, or distribution of any 

Covered Product in or affecting commerce, is hereby permanently restrained and enjoined from 

making, or assisting others in making, directly or by implication, including through the use of a 

product name, endorsement, depiction, or illustration, any representation, other than 

representations covered under Section I and/or Section II of this Order, about the health or fitness 

benefits of any Covered Product, including but not limited to, representations regarding caloric 

expenditure, calorie bum, blood circulation, aerobic conditioning, muscle tone, and muscle 

activation, unless the representation is non-misleading and, at the time of making such 

representation, Defendant possesses and relies upon competent and reliable scientific evidence 

that is sufficient in quality and quantity based on standards generally accepted in the relevant 

scientific fields, when considered in light of the entire body of relevant and reliable scientific 

evidence, to substantiate that the representation is true. For purposes of this Section, competent 

and reliable scientific evidence means tests, analyses, research, or studies that have been 

conducted and evaluated in an objective manner by qualified persons and are generally accepted 

in the profession to yield accurate and reliable results. 
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IV. 

PROHmITED REPRESENTATIONS 
REGARDING TESTS OR STUDIES 

IT IS FURTHER ORDERED that Defendant, directly or through any corporation, 

partnership, subsidiary, division, trade name, or other device, and its officers, agents, servants, 

representatives, employees, and all persons or entities in active concert or participation with them 

who receive actual notice of this Order, by personal service or otherwise, in connection with the 

manufacturing, labeling, advertising, promotion, offering for sale, sale, or distribution of any 

Covered Product in or affecting commerce, is hereby permanently restrained and eIUoined from 

misrepresenting, or assisting others in misrepresenting, in any manner, directly or by implication, 

including through the use of any product name, endorsement, depiction, or illustration, the 

existence, contents, validity, results, conclusions, or interpretations of any test, study, or research, 

including but not limited to misrepresenting that wearing any Covered Product will result in a 

quantified percentage or an amount of muscle activation, toning, or strengthening. 

v. 

MONETARY JUDGMENT AND CONSUMER REDRESS 

IT IS FURTHER ORDERED that: 

A. Judgment is hereby entered in favor of the Commission and against Defendant in 

the amount of Forty Million Dollars ($40,000,000). 

B. Defendant is ordered to pay this judgment by depositing Forty Million Dollars 

($40,000,000) into an interest-bearing escrow account ("Escrow Account") no 

later than fifteen (15) days after entry of this Order. A representative of the 

Commission and Defendant shall execute an Escrow Agreement no later than 
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Commission may apply all remaining Escrow Funds for such other equitable relief 

(including consumer information remedies) as it determines to be reasonably 

related to Defendant's practices alleged in the Complaint Any Escrow Funds not 

used for such equitable relief, as set forth herein, including in Subparagraphs E 

and F below, shall be deposited to the U.S. Treasury as disgorgement No portion 

of any payment under the judgment herein shall be deemed a payment of any fine, 

penalty, or punitive assessment 

E. Consumer redress that would otherwise be conducted by the Commission using 

the Escrow Funds pursuant to Subparagraph D may be instead conducted through 

prompt, court-approved resolution of one or more private class action lawsuits 

against the Defendant, provided however, that a representative ofthe Commission 

must approve of each of the following components of any such class action 

resolution: 

I. the Class Action Settlement Administrator submitted for court approval in 

the class action(s), with the Class Action Settlement Administrator being 

required to handle consumer information in a manner that is consistent 

with the Commission's privacy and data security policies and practices; 

2. the Notice Administrator submitted for court approval in the class 

action(s); 

3. The Class Action Notice and the Notice Plan submitted for court approval 

in the class action(s); 
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L A settlement agreement and preliminary approval order containing the 

terms outlined in Subparagraph E is not submitted to the court within 

thirty (30) days after entry of this Order; or 

2. The Notice Administrator has not completed publication notice pursuant to 

the Notice Plan within eight (8) months after entry of this Order; or 

3. The Class Action Settlement Administrator has not begun accepting 

claims from eligible claimants within eight (8) months after entry of this 

Order; or 

4. The disbursement of Escrow Funds to eligible claimants has not begun 

within one (1) year after entry ofthis Order; or 

5. The court fails to approve or approves something that is materially 

different in Subparagraphs E.I-5 than what is approved by a representative 

of the Commission; or 

6. The Class Action Settlement Administrator is, for any reason, replaced, 

and a representative of the Commission does not approve the next Class 

Action Settlement Administrator agreed to by the Parties to the class 

action(s) and recommended for approval to the court in the class action(s), 

with such approval by a representative of the Commission to be timely 

provided and not to be unreasonably withheld; or 

7. The Notice Administrator is, for any reason, replaced, and a representative 

ofthe Commission does not approve the next Notice Administrator agreed 

to by the Parties to the class action(s) and recommended for approval to 
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the court in the class action(s), with such approval by a representative of 

the Commission to be timely provided and not to be unreasonably 

withheld 

(collectively, "Termination Events"). A representative of the Commission shall, 

consistent with Subparagraph F, authorize the Escrow Agent to use Escrow Funds 

to pay all valid costs and expenses incurred up to the date of the Termination 

Event. 

H. If a Termination Event occurs and the Commission elects, at its sole discretion, to 

terminate the obligations under Subparagraphs E and F, then: 

1. The Commission shall have sole discretion regarding the use ofthe 

remaining Escrow Funds in accordance with Subparagraph D, and the 

Escrow Agent shall only release Escrow Funds in accordance with 

instructions from a representative of the Commission; 

2. The Commission may, at its sole discretion, continue to work with the 

Class Action Settlement Administrator and Notice Administrator; and 

3. Within fourteen (14) days of receipt ofa written request from a 

representative of the Commission, Defendant shall provide the following 

information in accordance with instructions provided by a representative 

of the Commission: 

a) A list of all consumers who purchased any Covered Product 

directly from Defendant during the relevant time period, provided 

such information is kept in the regular course of business; and 
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b) Subject to court approval in the class actiones), any information 

that Defendant, its agents, or the Class Action Settlement 

Administrator have regarding the class action claims. 

c) Defendant, its agents, or the Class Action Settlement Administrator 

shall confer with a representative of the Commission concerning 

the manner, format, and production of the list and information 

transmitted. 

I. If Escrow Funds remain after payment of all claims and expenses as part of 

redress conducted in accordance with resolution of the class actiones) as provided 

in Subparagraphs E and F, then the Commission shall have sole discretion 

regarding the use ofthe remaining Escrow Funds in accordance with 

Subparagraph D, and the Escrow Agent shall only release Escrow Funds in 

accordance with instructions from a representative of the Commission. 

J. The total amount of all payment obligations incurred herein shall not exceed the 

total amount of Escrow Funds. 

K. Defendant shall have no right to challenge any actions the Commission or its 

representatives may take pursuant to Subparagraphs D, G, H, and I. 

L. Defendant agrees that the facts as alleged in the Complaint filed in this action, and 

only for purposes of this Order, shall be taken as true without further proof in any 

bankruptcy case or subsequent civil litigation pursued by the Commission to 

enforce its rights to any payment or money judgment pursuant to this Order, 

including, but not limited to, a nondischargeability complaint in any bankruptcy 
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case. Defendant further stipulates and agrees, for purposes of this Order, that the 

facts alleged in the Complaint establish all elements necessary to 
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B. In addition, the Commission is authorized to use all other lawful means, 

including, but not limited to: 

I. Obtaimng discovery from any person, without 
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A. For a period of three (3) years from the date of entry of this Order, Defendant shall 

notifY the Commission of any changes in the corporate structure of Defendant or 

any business entity that Defendant directly or indirectly controls, or has an 

ownership interest in, that may affect compliance obligations arising under this 

Order, including but not limited to: incorporation or other organization; a 

dissolution, assignment, sale, merger, or other action that would result in the 

emergence of a successor corporation; the creation or dissolution of a subsidiary, 

parent, or affiliate that engages in any acts or practices subject to this Order; or a 

change in the business name or address, at least thirty (30) days prior to such 

change, provided tllat, with respect to any such change in the business entity 

about which Defendant learns less than thirty (30) days prior to the date such 

action is to take place, Defendant shall notifY the Commission as soon as is 

practicable after obtaining such knowledge. 

B. One hundred eighty (180) days after the date of entry of this Order, Defendant 

shall provide a written report to the FTC, which is true and accurate and sworn to 

under penalty of peJjury, setting forth in detail the manner and form in which it 

has complied and is complying with this Order. This report shall include, but not 

be limited to: 

1. A copy of each acknowledgment of receipt of this Order, obtained 

pursuant to the Section titled "Distribution of Order"; and 

2. Any other changes required to be reported under Subsection A of this 

Section. 
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VIII. 

RECORDKEEPING 

IT IS FURTHER ORDERED that, for a period of five (5) years from the date of entry 

of this Order, Defendant is hereby restrained and enjoined from failing to create and retain the 

following records: 

A. Accounting records that reflect the cost of the Covered Product, revenues 

generated for the Covered Product, and, to the extent such records are created and 

maintained in the ordinary course of business, the disbursement of such revenues; 

B. Personnel records accurately reflecting: the name, address, and telephone number 

of each person employed in any capacity by such business, including as an 

independent contractor; that person's job title or position; the date upon which the 

person commenced work; and the date and reason for the person's termination, if 

applicable; provided however, that with respect to those persons covered by this 

Subsection whose employment has terminated, personnel records need only be for 33 Tc 2.909 0 Td
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E. Complaints and refund requests relating to any Covered Product (whether 

received directly or indirectly, such as through a third-party) and any responses to 

those complaints or requests; 

F. Copies of all advertisements, promotional materials, sales scripts, training 

materials, Web sites, or other marketing materials utilized in the advertising, 

marketing, promotion, offering for sale, sale, or distribution of any Covered 

Product. For purposes of this provision, keeping one representative copy of all 

non-identical materials referenced in this provision is sufficient for compliance; 

G. All materials that were relied upon in making any representations contained in the 

materials identified in Subsection F above, including all documents evidencing or 

referring to the accuracy of any claim therein or to the benefits, performance, or 

efficacy of any Covered Product, including, but not limited to, all tests, reports, 

studies, demonstrations, or other evidence that confirms, contradicts, qualifies, or 

calls into question the accuracy of any claim regarding the benefits, performance, 

or efficacy of any products covered by this Order, including complaints and other 

communications with consumers or with governmentormance,9i(c 1ormance, 0 490.4rmas, )67 144.25 Tm
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1. All records and documents necessary to demonstrate full compliance with each 

provision of this Order, including, but not limited to, copies of acknowledgments 

of receipt of this Order required by the Sections titled "Distribution of Order" and 

"Acknowledgment of Receipt of Order" and all reports submitted to the FTC 

pursuant to the Section titled "Compliance Reporting." 

IX. 

DISTRIBUTION OF ORDER 

IT IS FURTHER ORDERED that, for a period of three (3) years from the date of entry 

of this Order, Defendant shall deliver copies of the Order as directed below: 

A. Defendant shall deliver a copy of this Order to: (1) each of its principals, officers, 

and directors having decision-making authority with respect to the subject matter 

of the Order; (2) all of its employees, agents, and representatives having primary 

responsibilities with respect to the subject matter of the Order; and (3) any 

business entity resulting from any change in structure set forth in Subsection A of 

the Section titled "Compliance Reporting." For current personnel, delivery shall 

be within seven (7) days of entry of this Order. For new personnel, delivery shall 

occur prior to their assuming their responsibilities. For any business entity 

resulting from any change in structure set forth in Subsection A of the Section 

titled "Compliance Reporting," delivery shall be at least fourteen (14) days prior 

to the change in structure. 
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B. Defendant must secure a signed and dated statement acknowledging receipt ofthe 

Order, within thirty (30) days of delivery, from all persons receiving a copy of the 

Order pursuant to this Section. 

X. 

N0PageID 8d
(all )T1N0PageID 8d
(all )T1the 
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SO ORDERED: 

Dated: _________ _ 

SO STIPULATED AND AGREED: 

ATTORNEYS FORPLAINTWF 
FEDERAL TRADE COMMISSION: 

LARISSA L. BUNGO 
(Ohio Bar 0066148) 

DANA C. BARRAGATE 
(Ohio Bar 0065748) 

MICHAEL MILGROM 
(Ohio Bar 0012959) 

CHRISTOPHERD. PANEK 
(Ohio Bar 0080016) 

Federal Trade Commission 
East Central Region 
1111 Superior Avenue, Suite 200 
Cleveland, Ohio 44114 
Phone (216) 263-3403 (Bungo) 
Fax: (216) 263-3426 
Ibungo@ftc.gov 
dbarragate@ftc.gov 
mmilgrom@ftc.gov 
cpanek@ftc.gov 

United States District dqudge0 
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SO STIPULATED AND AGREED: 

DEFENDANT'S 

655 Fiftee th eet, N.W. 
Washington, D.C. 20005-5793 
Phone: (202) 879-5000 
Fax: (202) 879-5200 
tim.muris@kirldand.com 
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ATTACHMENT A 

[On Skechers U.S.A., Inc., Letterhead] 

[Insert Date] 

[ Addressee] 

Dear Skechers U.S.A., Inc., Retail Business Partner: 

In response to a lawsuit by the Uusiness ha071 Tc 3.936 0 Td
69 I n 0 1 s i n e s s  . 0 1 5 8  T c  1 . . 7 6 4 8  - 1 1 . 6 0 3 5 2 0 8 . 7 9  2 3 7 6 3 . 1 5  3 2 8 . 2  


