
 

1 

 

UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION  

 
COMMISSIONERS: Jon Leibowitz, Chairman  

  J. Thomas Rosch  
  Edith Ramirez  
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E. “Acquisition Date” means April 2, 2012, the date the Acquisition was consummated. 

 
F. “Business Records” means all originals and all copies of any operating, financial or other 

information, documents, data, computer files (including files stored on a computer’s hard 
drive or other storage media), electronic files, books, records, ledgers, papers, 
instruments, and other materials, whether lo
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Binks, DeVilbiss, Ransburg, and BGK.  “Liquid Finishing Business” does not include the 
Gema Powder Finishing Business. 

 
Q. “Liquid Finishing Business Assets” means all of Graco’s (after the Acquisition) rights, 

title, and interest in and to all property and assets, tangible and intangible, of every kind 
and description, wherever located, and any improvements or additions thereto, relating to 
the Liquid Finishing Business, including but not limited to: 

 
1. All real property interests (including fee simple interests and real property 

leasehold interests), including all easements, appurtenances, licenses, and permits, 
together with all buildings and other structures, facilities, and improvements 
located thereon, owned, leased, or otherwise held; 
 

2. All Tangible Personal Property, including any Tangible Personal Property 
removed from any location of the Liquid Finishing Business since the date of the 
announcement of the Acquisition, and not replaced, if such property was used in 
connection with the operation of the Liquid Finishing Business prior to the 
Acquisition; 
 

3. All inventories, wherever located, including all finished product, work in process, 
raw materials, spare parts, and all other materials and supplies to be used or 
consumed in the production of finished products; 
 

4. All (a) trade accounts receivable and other rights to payment from customers of 
Respondents and the full benefit of all security for such accounts or rights to 
payment, (b) all other accounts or notes receivable by Respondents and the full 
benefit of all security for such accounts or notes, and (c) any claim, remedy or 
other right related to any of the foregoing; 
 

5. All agreements and contracts (including but not limited to agreements and 
contracts with customers, distributors, suppliers, vendors, sales representatives, 
agents, licensees and licensors), purchase orders, sales orders, leases, mortgages, 
notes, bonds and other binding commitments, whether written or oral, and all 
rights thereunder and related thereto; 
 

6. All consents, licenses, certificates, registrations or permits issued, granted, given 
or otherwise made available by or under the authority of any governmental body 
or pursuant to any legal requirement, and all pending applications therefor or 
renewals thereof; 
 

7. All intangible rights and property, including Intellectual Property, going-concern 
value, goodwill, telephone, telecopy and e-mail addresses and listings; 
 

8. All Business Records; provided, however , that where documents or other 
materials included in the Business Records to be divested contain information:  
(a) that relates both to the Liquid Finishing Business Assets to be divested and to 
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Finishing Business Assets, including, but not limited to, the provision of administrative 
services, consultation and advice, technical assistance, and training. 

 
II. 

 
IT IS FURTHER ORDERED  that: 

 
A. Respondent Graco shall divest the Liquid Finishing Business Assets, absolutely and in 

good faith, at no minimum price, as an on-going business, no later than 180 days after the 
date this Order becomes final, to a Commission-approved Acquirer that receives the prior 
approval of the Commission, and only in a manner (and pursuant to a Divestiture 
Agreement with the Commission-approved Acquirer) that receives the prior approval of 
the Commission. 
 

B. No later than the Divestiture Date, Respondent Graco shall secure all consents, 
assignments, waivers, licenses, certificates, registrations, permits, or other authorizations 
from all Persons that are necessary for the divestiture and operation of the Liquid 
Finishing Business Assets to the Commission-approved Acquirer; provided, however , 
that Respondent Graco may satisfy this requirement by certifying that the Commission-
approved Acquirer has executed appropriate agreements directly with each of the relevant 
Persons. 
 

C. In the event Respondent Graco is unable to obtain any consent(s), assignment(s), 
waiver(s), license(s), certificate(s), registration(s), permit(s), or other authorization(s) 
necessary for the divestiture and/or operation of the Liquid Finishing Business Assets 
from any Person, Respondent Graco shall: 

 

1. Provide such assistance as the Commission-approved Acquirer may reasonably 
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Provided, however , that Respondent Graco shall not (i) require the Commission-approved 
Acquirer to pay compensation for Transitional Services that exceeds the Direct Cost of 
providing such goods and services, (ii) terminate its obligation to provide Transitional 
Services because of a material breach by the Commission-approved Acquirer of any 
agreement to provide such assistance, in the absence of a final order of a court of 
competent jurisdiction, except if Respondent Graco is unable to provide such services 
due to such material breach, or (iii) seek to limit the damages (such as indirect, special, 
and consequential damages) which a Commission-approved Acquirer would be entitled 
to receive in the event of Respondent Graco’s breach of any agreement to provide 
Transitional Services. 

 
E.  Respondent ITW shall provide the Commission-approved Acquirer, at the request of the 

Commission-approved Acquirer, the transition and support services Respondent ITW has 
agreed to provide to Respondent Graco in the Asset Purchase Agreement on the terms 
and subject to the conditions contemplated by the Asset Purchase Agreement. 
 

F. Respondent Graco shall provide the Commission-approved Acquirer with the opportunity 
to identify, recruit and employ any Liquid Finishing Business Employee in conformance 
with the following: 

 
1. No later than ten (10) days after a request from a Prospective Acquirer, or staff of 

the Commission, Respondents shall provide the Prospective Acquirer with the 
following information for each Liquid Finishing Business Employee, as and to the 
extent permitted by law: 

 
  (a) name, job title or position, date of hire and effective service date; 
  (b) a specific description of the employee’s responsibilities; 
  (c) the base salary or current wages; 

(d) the most recent bonus paid, aggregate annual compensation for 
Respondent ITW’s last fiscal year and current target or guaranteed bonus, 
if any; 

(e) employment status (i.e., active or on leave or disability; full-time or part-
time); 

(f) any other material terms and conditions of employment in regard to such 
employee that are not otherwise generally available to similarly-situated 
employees; and 

(g) at the Prospective Acquirer’s option, copies of all employee benefit plans 
and summary plan descriptions (if any) applicable to the relevant Liquid 
Finishing Business Employee. 

 
2. No later than thirty (30) days before the Divestiture Date, after a request from a 

Prospective Acquirer, Respondent Graco shall provide the Prospective Acquirer 
with (i) an opportunity to meet, personally and outside the presence or hearing of 
any employee or agent of any Respondent, with any Liquid Finishing Business 
Employee for the purpose of discussing potential employment, (ii) an opportunity 
to inspect the personnel files and other documentation relating to any such 
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employee, to the extent permissible under applicable laws such employee, and 
(iii) to make offers of employment to any Liquid Finishing Business Employee. 
 

3. Respondent Graco shall (i) not interfere, directly or indirectly, with the hiring or 
employing by the Prospective Acquirer of any Liquid Finishing Business 
Employee, (ii) not offer any incentive to any Liquid Finishing Business Employee 
to decline employment with the Prospective Acquirer, (iii) not make any 
counteroffer to any Liquid Finishing Business Employee who receives a written 
offer of employment from the Prospective Acquirer; provided, however , that 
nothing in this Order shall be construed to require Respondent Graco to terminate 
the employment of any employee or prevent Respondent Graco from continuing 
the employment of any employee; (iv) remove any impediments within the 
control of  Respondent Graco that may deter any Liquid Finishing Business 
Employee from accepting employment with the Prospective Acquirer, including, 
but not limited to, any non-compete or confidentiality provisions of employment 
or other contracts with Respondent Graco that would affect the ability of such 
employee to be employed by the Prospective Acquirer, and (v) not otherwise 
interfere with the recruitment of any Liquid Finishing Business Employee by the 
Prospective Acquirer. 

 
G. Until the Divestiture Date, Respondent Graco shall provide each Liquid Finishing 

Business Employee with reasonable financial incentives to continue in his or her position 
consistent with past practices and/or as may be necessary to preserve the marketability, 
viability and competitiveness of the Liquid Finishing Business Assets pending 
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2. Hire Liquid Finishing Business Employees who apply for employment with 
Respondent Graco, so long as such individuals were not solicited by Respondent 
Graco  in violation of this paragraph; provided further, that this sub-Paragraph 
shall not prohibit Respondent Graco from making offers of employment to or 
employing any Liquid Finishing Business Employees if the Commission-
approved Acquirer has notified Respondent Graco in writing that the 
Commission-approved Acquirer does not intend to make an offer of employment 
to that employee, or where such an offer has been made and the employee has 
declined the offer, or where the individual’s employment has been terminated by 
the Commission-approved Acquirer. 

 
I. The purpose of the divestiture of the Liquid Finishing Business Assets is to ensure the 

continuation of the Liquid Finishing Business Assets as an ongoing, viable business 
operating in the same relevant markets in which such assets were competing at the time 
of the announcement of the Acquisition by Respondents, and to remedy the lessening of 
competition resulting from the Acquisition as alleged in the Commission’s Complaint. 

 
III. 

 
 IT IS FURTHER ORDERED  that: 
 
A. Respondents shall (i) keep confidential and not disclose (including with respect to 

Respondents’ employees) and (ii) not use for any reason or purpose, any Confidential 
Business Information pertaining to the Liquid Finishing Business and Liquid Finishing 
Business Assets; provided, however , that the Respondents may disclose or use such 
Confidential Business Information: 

 
1. In the course of performing their obligations as permitted under this Order or the 

Hold Separate, including as necessary to effect the marketing and divestiture of 
the Liquid Finishing Business Assets pursuant to Paragraph II. of this Order and 
the provision of Transitional Services; provided further, that Respondents’ 
employees who provide support services under the Hold Separate or Transitional 
Services under the Divestiture Agreement, or who staff the Hold Separate 
Business, shall be deemed to be performing obligations under this Order or the 
Hold Separate.  
 

2. In the course of performing their obligations under the Divestiture Agreement; 
 

3. To enforce the terms of the Divestiture Agreement or to prosecute or defend 
against any dispute or legal proceeding; 
 

4. To comply with financial reporting requirements, obtain legal advice, defend legal 
claims, enforce actions threatened or brought against the Liquid Finishing 
Business or Liquid Finishing Business Assets, or as required by applicable law, 
regulations and other legal requirements (including in connection with tax returns, 
reports required by securities laws and payroll, benefits or personnel reports or 
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1. Subject to the prior approval of the Commission, the Divestiture Trustee shall 
have the exclusive power and authority to divest, assign, grant, license, transfer, 
deliver or otherwise convey the relevant assets that are requir
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consultants, accountants, attorneys, investment bankers, business brokers, 
appraisers, and other representatives and assistants as are necessary to carry out 
the Divestiture Trustee’s duties and responsibilities.  The Divestiture Trustee shall 
account for all monies derived from the divestiture and all expenses incurred.  
After approval by the Commission and, in the case of a court-appointed 
Divestiture Trustee, by the court, of the account of the Divestiture Trustee, 
including fees for the Divestiture Trustee’s services, all remaining monies shall be 
paid at the direction of Respondent Graco, and the Divestiture Trustee’s power 
shall be terminated.  The compensation of the Divestiture Trustee shall be based 
at least in significant part on a commission arrangement contingent on the 
divestiture of all of the relevant assets that are required to be divested by this 
Order. 
 

6. Respondent Graco shall indemnify the Divestiture Trustee and hold the 
Divestiture Trustee harmless against any losses, claims, damages, liabilities, or 
expenses arising out of, or in connection with, the performance of the Divestiture 
Trustee’s duties, including all reasonable fees of counsel and other expenses 
incurred in connection with the preparation for, or defense of, any claim, whether 
or not resulting in any liability, except to the extent that such losses, claims, 
damages, liabilities, or expenses result from gross negligence or willful 
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VI. 
 
 IT IS FURTHER ORDERED  that: 
 
A. Within thirty (30) days after the date this Order becomes final and every thirty (30) days 

thereafter until Respondents have fully complied with the provisions of Paragraph II of 
this Order, Respondents shall submit to the Commission a verified written report setting 
forth in detail the manner and form in which they intend to comply, are complying, and 
have complied with this Order, and the Hold Separate.  Respondent Graco shall include 
in its compliance reports, among other things that are required from time to time, a full 
description of the efforts being made to comply with this Order and with the Hold 
Separate, including a description of all substantive contacts or negotiations relating to the 
divestiture and approval, and the identities of all parties contacted.  Respondents shall 
include in their compliance reports copies, other than of privileged materials, of all 
written communications to and from such parties, all internal memoranda, and all reports 
and recommendations concerning the divestiture and approval, and, as applicable, a 
statement that the divestiture approved by the Commission has been accomplished, 
including a description of the manner in which Respondent Graco completed such 
divestiture and the date the divestiture was accomplished. 
 

B. 
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VIII. 
 
 IT IS FURTHER ORDERED  that, for the purpose of determining or securing 
compliance with this Order, subject to any legally recognized privilege, upon written request and 
five (5) days’ notice to the relevant Respondent, with respect to any matter contained in this 
Order, the relevant Respondent shall permit any duly authorized representative of the 
Commission: 
 
A. Access, during business office hours of the relevant Respondent(s) and in the presence of 

counsel, to all facilities and access to inspect and copy all books, ledgers, accounts, 
correspondence, memoranda and all other records and documents in the possession or 
under the control of the relevant Respondent(s) related to compliance with the Consent 
Agreement and/or the Orders, which copying services shall be provided by such 
Respondent(s) at the request of the authorized representative(s) of the Commission and at 
the expense of such Respondent(s); and 
 

B. Without restraint or interference from such Respondent(s), to interview officers, 
directors, or employees of such Respondent(s), who may have counsel present. 

 
IX. 

 
 IT IS FURTHER ORDERED  that this Order shall terminate ten (10) years from the 
date this Order becomes final. 
 
 By the Commission. 
 
 
      Donald S. Clark 
SEAL      Secretary 
ISSUED:  


