1110160
UNITED STAT ES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

COMMISSIONERS: Jon Leibowitz, Chairman
J. Thomas Rosh
Edith Ramirez
Julie Brill
Maureen K. Ohlhausen

In the Matter of

JOHNSON & JOHNSON, DocketNo. C-

a orporation.
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DECISION AND ORDER
[Public Record Version]

The Federl Trade Commissin (“Commission”), havingnitiated an investigtion of the
proposed equisition of Syithes, hc. (“Synthes”) byJohnson & Johnson (“Respondent J&J
and Respondent J&J having bdarnished theedter with a copyof a daft Complaint that the
Bureau of Competition proposed to present to the Commission for its consideration and which, if
issued bythe Commis®n, would chage Respondent J&J witviolations of Section 7 of the
Clayton Act, as anended, 15U.S.C. 8 18, and Section 5 of the Federal Trade Commission Act,
as amaded, 15 U.S.C. § 45; and

Respondent&, its attorneyand counddor the Commission having theaiter executel
an Ageeament Containing Consent Omdg“Consent Ageanent”), ontaining a admission by
Respondent&] of all the jurisdictional fais set forth in the afesad draft Complaint, a
statement that the signg of said Consent Agenent is for settlement purpasenlyand does
not constitute an admission Bespondent&] that the law has le@ violated a alleged in such
Complaint, or that the f&& as allegd in such Complaint, other than jurisdictionait§a aretrue,
and wavers and otheprovisions as iguired bythe Commis®n’s Rules; and

The Commission having thereafter considered the mater and having determined thet it
had reson to believéhat Responden®d has violated the said £g; and that a Complaint
should issue stating its clgas in that res, and haing theeupon issued its Complaint and an
Orde to Maintain Assets, and Yiag accepted the executed ConsentrAgnent and plaed such
Consent Ageement on the public oord for a peiod of thirty (30) dgs for the ecept and
consideration of public comments now in further conformity with the procedure desaibed in
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Commssion Rué 2.34, 16 C.F.R. § 2.34, the Commission herabkes thedllowing
jurisdictional findings ad issues the followin®edsion and Orde(“*Order’).

1. Respondent&] is a corporion organized, exisng and doing busings under ad
by virtue of the lavs of the State dllew Jerseywith its headquarte addess locaté at One
Johnson & Johnsonl&za, New Bunswick, Nev Jersg/ 08933.

2. The Fedea Trade Commission hes jurisdction o the subject matter of this
proceeding and of Respondent J&J, aml the proceeding is in the public interest.

ORDER
l.
IT IS ORDERED that, as used in this Order, the following definitions shall apply:

A. “J&J’ meaansJohrsan & Johrsm, its directors, officers, employees, agents representdives,
succeasors, and assig; and its joinventure, subsidiaries, divisions, groupsdaafiliates
controlled byJohnson & Johnson (including Pay Orthopaéics, hc., and Sgthes, hc.
after the Acquisition Date), and therespective directors, offi cers, enployees, agents
representtives, succssors, and assig of eah.

B. “Synthes” meas Syithes, hc., a orpordion organized, exisng and doing busings under
and byvirtue of the lavs of the State dDelaware with its headquarte addess locate at
1302 Wrights lane E&st, West Chester, PA 19380.

C. “Commissbn” means the Fderd TradeCommssion.

D. “Biomet” means Bmet, hc., a orpordion organized, exigng and doing busings under
and byvirtue of the lavs of the State dhdiana, with its headquars aldress locked at 56
East Rll Drive, Warsav, IN 46581-0587.

E. “Acquisition” means Respondent J&J's aquisition of Synthes.

F. “Acquisition Date”’means the da on which the Aquisition is consumated.

G. “Acquirer” means

1. an entitythat is specificlly identified in this Order toauireparticula assés that
Respondent&] is required to assig gant, licexse, divest, transf, ddiver, or
otherwise onveypursuant to this Ordend that has le@ appoved bythe Commis®n

to acomplish he reuirements of this Orden connetion with the Comnssion’s
detemination to make this Ordeinfl; or



2. an entity tha receives the prior gpproval of the Conmission to acquire paticular asses
that Responden®&lJ is required to assig gant, license, divest, transf, ddiver, or
otherwise onveypursuant to this Order

. “Cloned Form” meansaprogram (e.g, an opediting system or an gplication progam) tha
has funtions and behavior ideical to anotheprogam but that does not comasource
code fom that progam. TheCloned Form ofhe softwae will include a @lly paid-up
licenses osub-licenss to the approjmte license that come with the softwa

. “Corfidential Busness hformaion” means competitively sengtive, proprietary, and dl
other infomation, solelyRelatingTo the DVR Risiness, that is not ilé public domain,
and includes, but is nat limited to, information Rdating To theresearch, Development,
manufaturing markeing, orsale of thdDVR, includingthe terms of th&®@emedial
Agreement, dl cusomer lists, price lists, contracts, cos information, technologies,
processes, or othdradesecets Related To thBVR and the IWR Business.PROVICED,
HOWEVER that “Confidential Bisinessiformation” shl not include (1) informaon that
subsequentlyalls within the public domain throgno violation of this Order asf any
confidentiality ageement with respddo such information birespondent&d or (2)
information that Sgthes ca demonstrate it lawfly obtained without the assistanake
Respondent&] prior to the Acquisition Date.

. “Designded Emploge” means @&erson or Persoilling the job desadption (if the Person
listed isnolonger employed & that paticular job) listed on Non-Public Appendix B to this
Orde.

. “Development” meas all pretnical and clinichdevice deelopment ativiti es, including
test method development and stability testing, formulation, process avelopment,
manufacturing sale-up, development-stage manufacturing, qudity assuance/quality
control devéopment, statistial analysis and repamwriting, conductingclinical trials forthe
purpose obbtaining ay and all appovals, licensesggstrations or authorizations from
any Agency necessay for the manufacture, use gorage, import, export, trangport,
promotion, marketingnd salef a DVR (includinganygovernmatal priceor
reimbursement approvals), and regulatory affairs adivities Related To the foregoing.
“Develop” meansto engage in Development.

. “Distnbutor’ means
1. anycurrent independd distributor of DVR in the United States, or

2. an indepadent distributor that mayecomeor beomes a distributor of DR in the
United States byirtue of inteviewing and hiringa Designded Emploge.

. “DVR” means the BR® Anatomic VolarPlating Sgtem owned byRespondent& prior
to the Effetive Dde including but not limted to, the plates, sews, pgs, caseand the



instruments tools, or products wsed in connection with theimplantaion of the plates,
saews, and pegs.

N. “DVR Business” meas all of Respondent J&Jassets, tanigle and intantple, businesses
and godwill, Related To the seach, Derelopment, manufdure distribution, narkeing
or sale d DVR in the United Statesincluding, without limitation, the following:

1. all DVR Intellectual Property;
2. al DV R manufacturing technology;

3. all rights to the name Hha Innovations, and all tradearks, trade nams, and logs
Rdated To Hand Innovations,

4. all instruments, tools, or products used in cotinaavith the impantation of or
otherwise Rdated To the DVR,;

5. al DVR saentific and regulatory material;
6. all DVR manufacturing equipment, to the extent owned by Respondent J&J;

7. to the extent Blated D the DVR, all of Respondeé X&.J’s rights, tiles and intergs in,
and to, the contracts entered into in the ordinary course of business wth cusomers,
suwpliers, personal property lessass, persona property lessess, licensors, licensees,
consigiors, and ensignes, in eah cae that & Third Paties, including, vithout
limitation, all of Respondent J&Jcontrats with anyThird Partyto the extent Blated
To thesuyply of componentsused in themanufacture of theDVR; PROVICED,
HOWEVER that Responden®&d’s contra¢s with its Distributors arexeluded.

8. all inventory including aw mateials, pa&agng méderials, wok-in-process and
finished gods, in edt caseo the extent consisty of, or intendd for usein the
manufacture of, the DVR,;

9. all commitments and ordefor the puchaseof goods that have not ba shipped, to the
extert swch goodsare, or are intended for use in the manufacture of, the DVR;

10. al rightsunde warranties and guarantees, express @ implied, with respect to theDVR;
11. all items of prepia expenses, to the exit Related To thBVR; and
12 al books, recordsand files Reated To the foregoing, or to the DVR.

PROVICED, HOWEVER that “DVR Business” does not includaportion of anyof the
foregoing assés, businesses and goodwill tha does ot Relate To the DVR;



PROVICED FURTHER, WWEVER,that “DVR Business” does not includssets or goups of
assets spéccally excluded, and listed at Schedal@2(b) ofthe &J/Biomet Divestiture
Agreament

PROVICED FURTHER, DWEVER that except as provided to thedire for transition
purposes, orsapart of theRemedial Ageement, or othervge provideddr in this Order, DVR
Business’shall not include angf the following (a) (



k. all rights to Imit the use or disclosure tle®f of Trade Dress, and the modititions
or improvements to such intelteal propety; and

2. subject to anynutuallyageed covenat not to sue betweeRespondent&) and
Acquirer, rightsto sue and recover damages a obtan injuncive relief for infringement,
dilution, misappropriation, violation or breadh of any of the foregoing.

. “DVR Manufactuing Copyights” means apyrights in all process delement data and
reports Rdating To theresearch and development of the DVR, a of any maerials used in
theresearch, Development, manufacture, manufacturing records, manufacturing processes,
and supplier lists of or fahe DVR; all copyights in data contaimkin laboratorynotebooks
RelatingTo the DVR; all copgights in analtical and qubty control dateRelatingTo the
DVR; ard all carregpondence with govemmertal agenciesRelating To the foregoing.

. “DVR Sales Copsights” meansights to all orignal works of athorship of ankind
diredly Related To the $aof the DVR, and anyregstrations and appli¢i@ns for
regstrations theregfincluding, but not limited to, all such hts with respeco:

1. all promotional, marketingsales, anddvertisingmaterids, educéonal and training
materials for thesdes force, and sdes forecasting mocels;

2. maketing or sde of the DVR including copyrightsin dl raw data, Satistical programs
developéd (or modified in anannemateridto the use or furion thereof ¢ther than
throudh user peferenes))to analyge reseich dda, markéreseach dda, marke
intelligence reports and statistical progms (if any) used ér markeing and sales
resard; all such ridpts with respetcto customer information; and

3. rewords, includingcustomer lists, sales facdl activity repots, vendor lists, and sales
data.

. “Effective Date” meansthedae onwhich the divestitures, licendng, and assghnments
pursuant to Pagaaph | or Pargraph M of this Ordeyareconsummated.

. “Girardet Facility” means that portion of the &lity and offces loc#éed at Rue d&irardet
29, 2400 le Locle, Switzerland, that is Related To thé®Business ansisting of, emong
other things, office, manufacturing, production, and packaging space for the DVR Bugness.

. “J&J/Biomet Divestiture Agreement” meanstheassé purchaseagreement, together with al
licenses, ssignments, rad other greanents entekinto byRespondent&) and Biomet ér
the sale othe DVR B



BB.

CC.

DD.

“Miami Facility” means that portion of the &lity and offces locéed at 6303 Rie Lagoon
Drive, Miami, FL, that is Rdated totheDVR Busness onsiding of, anong other things,
office, and reeach and deelopment spaeforthe DVR Bisiness.

“Paents’ meansadl patents patent goplications including provisional paent goplications
invention disclosures, diicates of invention and applitians for cetificates of invention
and statutorynvention regstrations, in eachase &isting as othe Acquisition Date,rad
includes dl reissues, additions, divisions, continudions, continuaionsin-pat,
supplementarprotedion certificaes, extensions and reexaminations ther@bfnventions
disclosed thetia, and all ridnts therein providg by international traties and anventions.

“Person”means ay naturd person, panership, cgooration, assaation, trust, joint
venture limited liability company governmat, govenment agncy, division, or
department, or other business or legal entity.

“Relating To” or “Related To"means peainingin anywayto, and is not linted to that
which petains exclusivelyo or primarilyto.

“Remedal Agreement” means the following:

1. the &J/Biomet Divestiture Ageement if such ageement has not beerejected bythe
Commssion pursuant to Panagh I of this Orderand

2. anyageament betwee Respondent&l and a Commission-approved digrer Qr
betwea a Divestiture Tustee ad a Commissin-appoved Aaquirer)that has bee
approved by the Conmission to accomgish the requirements of this Order, and dll
amendments xhibits, attachments, aggnents, and scldeles therm, Related To the
relevant assets to beantal, licensed, devered orotherwise onveyed, that havéeen
approve bythe Commisi®n to accomplish the gelirements of this Orde

“Software” means executableomputer ode and thelocumentation fosuch computer
code, but dognot mean datarocessed bysuch computecode.

“Third Paty(ies)” means ay Person other timaRespondent&l, Synthes, or the Aguirer.
“Trade Dress’ means the aurrert trade dress of a particular product or Person including,
without limitation, product paagng, logos, and the lettarg of the produttrade nane,
brand nane, or orporde name.

“Trademark(s)” meansadl proprietary names a designaions trademaks, sevice maks,
tradenames, ad brand nmes, includingegstrations and appli¢i@ns for regstration
therefor (and dl renewals, modfications and extersionstheaeof) and dl common law rights
theren, and the godwill symbolized theebyand assaated theewith.

“United States’means United States America.
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EE. “Wrist PhEting Systan” means

1. anyplating sytem or implantable dewaaused to ehievethe reluction and/or fixation
of anyfractureof the distal portion of theadius bone; and

2. anyinstruments, tools, or products used in cotinaavith the impéntation of or
otherwise Riated To such stem or device

FF. “Wrist Plating System Businessineans ay and all asds, tangple and intaniple,
businesses anagdwill, Related To the seach, Development, manufaure distribution,
marketing or sde of a Wrist Phting Systam.

Il. (Divestiture)
IT IS FURTHER ORDERED tha:

A. Within ten (10) dgs of the Aqyuisition Date, Repondent &J shall divest the DVR
Business bsolutelyand in @od faith, to Biomet, psuant to, and in @ordance wth, the
J&J/Biomet Divestiture Agreement. The J&J/Biomet Divestiture Agreement (which shal
include, anong other things, the asse purchase agreement, a trangtion savices agreement,
the leasdo or assigment of a lase to the Miami &cility and the Giadet Rcility, and
licenses beveen Repondent &J and Biometshall not varyor contralict, or be onstrued
to varyor contralict, the terms of this Ordgt beingunderstood that nothing this Order
shall be construkto redue anyrights or benefs of Biomet, or to réuce ay obligaions of
Respondent&J under suchgreanents, and suclgeeanents, if approwe by the
Commssion, shall be incorpaed byreference into this Ordeand made pat hereof.

PROVICED, HOWEVER that with respect to documents or other materials induded in

the DVR Business that contain informman (a) that Reli@s To both the DVR and to other
products or businessef Respondent J&ar (b)for which Respondent&l has a legl
obligaion to retain the origal copies, RespondeJ&J shall be requir@ to divest to the
Acquirer only copies a, a its gotion, relevant excerpts d such documents and maerials,
but Respondent J&J shdl provide the Acquirer access b the originas o such documents

as neessay, it being apurpose othis proviso to ensure that Respondent d&tlbe
requirel to divest itself completelgf records orinformation that riates to products or
businesses aher than the DVR;

PROVICED FURTHER, WWEVER,that with respedo anycontrat or ayreement
included intheDVR Budgness ha relates loth to the DVR and to any other product,
Respondent&] may, concurently with assigningsuch contret or ayreement to the
extent itrelades to the DVR, t@&in its rights undesuch contret or ggreanent for
purposes of surcother produigs).






1. the scopef sewices, tem, and price or costs for sucservics; and
2. theoption for the Acquirer to teeminate a paticular service in the United Sttes:

a. at anytime, with prior notice notrgaer than thirty(30) dgs, without penaltyr
payment for the emainderof the orignal serviceperiod; and

b. without automaticallyerminating or incuring apenaltyor additional cost for
continuing, thaparticularservicein another pd of the word.

D. Within ninety(90) das of the Eféctive Date, Respona J&J shall transfea Cloned Brm
of theTeamCente, Agile, and EtQ software programs, together with dl data bdonging to
the Acquier, and resident on sincprogams, curent & of such trasferdate, in a maner
that provides the Aguirer indgendent ecess to and control ovesuch Cloned Fon
softwae progams.

E. As of theEffective Date, Respondent J&J shdl grant to the Acquirer direct access b data
belongng to the Aquirea and esident on the TenCenter, Aile, and EtQ softweae
programs, pursuant to the Remedia Agreement and subject to non-disclosure agreements,
until such tine as theAcquire notifies Respondent J&&hd the Monitor that the Aairer
has validatd the Cloned Fan of the softwee piograms with data dengingto the

Acquirer, current & of the last transtion executed on Respondent J&J’s versions of the
Teac

10



a. attempted to settle the dispute betweéhemselvg and

b. either eagaged in abitration and reeived an abitrator’s deision, or reeived a
find court decision after dl appeals.

H. The purposeg of this Paragph | of the Oder ae: (1)to ensure thtethe Acquire will have
the intention and abilityo produceand sell the DR independentlpf Respondent J&&and
(2) to ramedythe lesseningf compdition resulting from the Aquisition as allegd in the
Commssion’s Comgint.

Il . (AssetMaintenance)

IT IS FURTHER ORDERED tha:

A. Except in the ourse ofperformingits obligations under &emedial Ageement or as
expressly dlowed pursuant to this Order, Respondent J&J shdl not, and shell indrud its
Distributors not to, irdrfere diredly or indiredly, with the DVR Businss of the Aquirer.

PROVICED HOWEVER tha unless dhewise prohibited by the Order, nathingin this
Paragaph I1.A. shall prevat (a) Rspondent &J or its Distribubrs (i) rom competing
for contracts a for thebusiness d suppliers, distributors, resdlers, or cusomers; or (ii)
from en@ggng in c
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viability, and competitiveness d the DVR Busness ad shall useits best dforts ©
presave theexisting rdationships with thefollowing: sippliers, vendors, digtributors,
cugomers, governmenta agendes, employees, and others having business elationswith
the DVR Business; Responder&Js responsibilities shall include, but are not limited
to, the following:

a. Respondent J&J shdl provide theDVR Busgness wth suficient working capital to
operate at least & current rates o operation, to meet dl capital calls with respect to
suwch busness ad to carry on, & least & their scheduled pace, dl capital projects,
business pans and promationd activities for theDVR Busness;

b. Respondent&J shall continue, at least their schedulé pace anyadditional

expenditures for the R Business athorized prior to the date tl@onsent
Agreement was sgned by Respondent J&J induding, b
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5. develop, sk and manufaturethe DVR consistent with past gteces ad/or as maype
necessaryto presere the maketability, viability and compttiveness of the DVR
Business peding divestiture.

C. The purpose of this Paragraph Il is to mantain the full economic viability, maketability
and compttiveness of the DVR Bsiness untillie Effective Date, to minimie anyrisk of
loss d competitive paential for theDVR Busness,and to prevent the destruction, removal,
wasting deteioration, or impairment of thBVR Busines, except for ordimg wea and
tear

IV. (Confid entiality)
IT IS FURTHER ORDERED tha:

A. Except in the ourse ofperformingits obligations under &emedial Ageement, or as
expresslyallowed pusuant to this Order:

1. Respondent&J shall not use, provide, disclose or athise makeavailable diredly or
indirectly, any Corfidential Busness hformaion to any Pason. Among other things,
Respondent&J shall not use such Confidential Busineg®imation:

a. to assst a inform Respondent J&J empoyees who Develop, manufacture, solicit
for sale, =, or sevice Respondent J&J pralucts tha compete with the produds
divested, sold, or distributed pursuant to this Ondeluding, but not limited to, the
employees d the Wrist Phting System Busness avned and operated by Synthes;

b. to interfee with anysuppliers, distributors, reseligror customers daghe Acquier;

c. to interfee with anycontrats divested, assigd, or &tended to the Aguirer
pursuant to this Ordgor

d. to interfee in anyother wg with the Acquire pursuat to thisOrde or with the
DVR Business divested pursuant to this Order

2. Respondent J&J shdl not dsdose or convey Corfidential Busness hformation, directly
or indiredly, to anyperson ecept the Aquire or otherpersons spétcally authorized
by the Acquier to reeivesuch informéon,;

3. Respondent&J shall not provide, disclose or otiaese makeavailable diredly or

indirectly, anyConfidential Business:formation to the empl@es asociated with the
Synthes Wrist Rating System Business; and
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4. Respondent J&J shdl i nditute procedures and requirementsto ensure tha:

a. Respondent J&J empoyees with access b Canfidential Busness hformation do not
provide, disclose ootherwise mige avaable, diredly or indiredly, any
Confidential Businessiformation in contraention of this Orderand

b. Respondent&] employees asociated with the Syhes Wrist Riting System do
not solicit, accss or use angonfidential Businessiformation that thegre
prohibited under this Orddérom reiving for any reason or purpose.

B. The reuirements of this Pageaph V do not applyto Confidential Businessformation
that Responden®&J demonstrates to the satisfian of the Commissionnithe
Commession’s sole discretion:

1.

was or beomes gneaglly availableto the public other tharsa reult of a disclosure by
Respondent J&J;

. Is necessay to ke included in mandatory regulatory filings; PROVICED, HOWEVER,

that Responden&J shall make all resonableefforts to maintain the confidéality of
such information in theregulatory filings;

. was &ailable, orbecoms availableto Respondent&d on a non-conflential basis, but

only if, to theknowledge of Respondent J&J, thesaurce of swch information isnat in
breach of acontractual, le@l, fiduciay, or other obligtion to maintain the
confidentiality of the infomation;

. is information the disclosure @fhich is consentéto bythe Acquiker;

. is necasaryto be exchargd in the cowge of ©ohsummating the équisition or the

transactions under the Remedial Agreement;

. Is dsdosed in compgying with this Order;

. Is information the disclosure of which is necessay to dlow Respondent J&J to ompy

with the requirenents and obligtions of the laws ahe United States and othe
countries;

. is disclosed in defendinggal claims, investigtions or erdrcement actions thréened

or broudnt against Respondent J
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unauthorized use of Confidgal Businessriformation of the
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J&J's mmgiance with its doligationsunder the Order. Respondent J&J shdl cooperate
with anyreaonable rquest of the Monitor and sh#ake no ation to inerferewith or
impede the Monitor’skaility to monitor Responden&J’s compliancewith the Orde.

. The Monitor shall seryevithout bond or other sedty, at the expense of Bgondent

J&J on such resonable ad customaryerms and @nditions as the Comission mayset.
The Monitor shall havauthorityto employ at the expense of Rgondent &J, such
consultants, acuntants, attorneyand otherapresentatives andssgistants as are
ressonablynecasaryto cary out the Monitor’'s duties andgponsibilties. The Monitor
shall account for dl expenses incurred, including fees for savices rendered, sibject to
the appoval of the Commission.

. Respondent&] shall indemnifythe Monitor and hold the Monitor hatess aginst any

losses, claims, damasg, liabilities, or expenses arisiagt of, or in connetion with, the
performane of theMonitor’s duties, includinglareasonale fees of ounsel and other
ressonable epenses incued in @nnection with the ppardions for, or degénse of any
claim, whether or not resutingin any liability, except to the extert that swch losses,
claims, damags, liabilities, or expenses result fronogs netigence, m#éeasance
willful or wanton ats, or bad fah by the Monitor.

. The Monitor Ageanent shall provide that within one (fjonth from the date the

Monitor is appointed pursuant to this paeggh, ad evey sixty (60) das therelter, the
Monitor shall report in writingo the Commngsion concering peformanceby
Respondent&] of its obligations under the @er.

. Respondent J&J mayrequire the Monitor and each of the Monitor's consutants

acountants, attorney and otherapresentatives andsaistants toign acustomary
confidentiality agreement; PROVICED, HOWEVER such ageanent shall not restrict
the Monitor from providinganyinformation to the Commigsn.

E. The Commission iy, amongother thing, requireghe Monitor and ezh of theMonitor’'s

F.

consultants, a@rintants, attorney and otherapresentatives andsaistants toign an
approprate conidentiality ageement reléing to Commissin materiés and information
received in connection with the paformance of the Monitor's duties.

If the Commission determines th
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2. Not later thanten (10) days ater appintmert of the substitute Monitor, Respndert J&J
shall execute angeeement that, subject to the prigp@roval of theCommssion,
confers onthe Monitor al therightsand powers necessay to permit the Monitor to
monitor Responden®&Jd’s compliancewith the releant terms of th®©rde in a manne
consistent with the purposes of Dede.

G. The Commission @y on its own iniiative, or & the requst of the Monitor, issue such
additional orders or directionsas ma/ benecessay or gopropriate to essue compgiance with
the requirements of th©rde.

H. A Monitor appointed pursum to thisOrde maybe the sane peson appointed as the
Divestiture Truste pursuat to the releviat provisions of this Order.

VI. (Divestiture Trustee)
IT 1S FURTHER ORDERED th4:

A. If Respondent J&J has not fully complied with the obligations as required by Paragraph i
of this Ordeythe Commis®n mayappoint a Divestiture flistee to divest the\IR
Business, iad enteranyother greanents, assigments, and licensgin a mannethat

satisfies the mguirements of this Orde

In the eve
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transfes to the Divestiture Tistee A rights and powrs neesseay to permit the Divestiture
Trusteeto effectuate thedivestitures requad bythis Order.

D. If aDivestiture
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PROVICED FURTHER, WWEVER,tha Respondent J&J shdl select such entity within
five (5) days dter receiving natification of the Commission’s gproval.

5. The Divestiture Trusteeshall servewithout bond or other sadty, at the costrad
expense of Respondent J&J, arcls rasonableand customarterms and @nditions as
the Conmission or acourt may se. The Divestiture Trugee shall have the authority to
employ, & the cog and expense of Respondent J&J, sut consutants accountants
attorney, investment bankerbusiness brokersppraises, and otherapresentatives
and assistants ascaneesssay to cary out the Divestiture Truséés duties ad
responsibilities. The Divestiture Ustee shall aount for # monies derived fsm the
divestiture andlaexpenses incued. After goproval bythe Commis®n of the acount
of the Divestiture Trugee, including fees for the Divestiture Trugee's sevices, dl
remaning monies shall be mhat the diretton of Respondeni&l, and the Divestiture
Trugee's power shdl be terminated. The compensation o the Divestiture Trugee shall
be basd at least in sigificant pat on a ommisson arangement contingnt on the
divestiture of d of the relevant assets thaterequiral to be divested bthis Order.

6. Respondent&] shall indemnifythe Divestiture Tustee ad hold the Divestiture
Trusteeharmless gainst anylosses, claims, damag
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materids and information reeived in connetion with the perfomanceof the
Divestiture Trudee's duties.

E. If the Commission determines that a Divestitunesiee ha ceaed to ator failed to at
diligently, the Commis®n mayappoint a substitute Divestiture Trusteehe same manne

as provided in this Paragraph VI.

F. The Commission or, irhe cae of acourt-gppointed Divestiture Truség the ourt, mayon
its own initative or @ the reque
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such Dsignded Emploge not to makanycounteoffer to a Daignaed Emploge,
who receives a written dier of employnent from the Aquirer orthe Acquier’s
Distributors, unless and until the Desiged Emploge ha declined, in wting, the
Acquirer’s or Acquira’s Distributor’s ofer.

3. Respondent J&J shdl, or where gpplicable, Respondent J&J shdl indrud its
Distiibutors, in amanner consigent with local labor laws:

a. to fadlitate employnent interviews higveen ach Desighated Emploge and the
Acquire or the Acquirg’s Distributors, includingprovidingthe namesrad contat
information for such employees and dlowing such employees reasanable
opportunity to interview with the Acquirer or the Acquirer’s Distributors and shell
nat dismurage swch employee from garticipating in such interviews;

b. to not interfee in employnent negtiations betweenaeh Desighated Emploge and
the Acquirer or the Acquirer’s Distributors;

c. with respetto each @sighnated Emploge who reeives a offer of enployment
from the Acquirer or the Acquirer’s Distributors:

(1)

(2)

(3)

(4)

not to prevent, prohibit, or s&rict, or threten to prevat, prohibit, or restrict
the Desigated Emploge fom beingemployed bythe Acquier orthe
Acquire’s Distributors, and shianot offer any incentive to the Degnaed
Employee to deline employnent with the Acquineor the Acquira’s
Distributors including, but not limited to, the Acqui@rthe Aguirer’'s
Distributor offeing to hire the Dsignded Emploge;

to coopeate with the Aquirer orthe Acquier’s Distributors in effeting
transfe of the Desighated Emploge to the mploy of the Aquirer orthe
Acquirer’s Distributors, if the Deignded Emploge &cepts an offe of
employment from the Acquirer or the Acquirer’s Distributors;

to eliminate anyonfidentiality restridcions that would prevent the Bignded
Employee vho acepts emplognent with the Acquinefrom using or
transfering to the Acquire or the Acquira’s Distributors anynformation
RelatingTo the manufetureand saleof the D\R; and

unless alterrtave arangements a ageeal upon with the Acquireor the

Acquire’s Distributors, to reta the obligaéion to paythe bensts of any
Designach D  esig
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PROVICED, HOWEVER that subject to the conditions of continuedpdoyment
prescibeut @sthis tbeddipsr&Yayraph MI.A. shall not prohibit Responder&J or
Respondent&J’s Distributors from continuingo employanyDesighated Emploge
under theerms of suchraployee’s employnent as in etct pror to the date ofhe
written offer of employnent from the Aquirer orthe Acquier’s Distributor to such
employee.

PROVICED, FURTHER, WWEVER,that subject to the conditions of continued
employment presibed in this Orderthis Raragraph MI.A. shall not prohibit Responsfnt
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Said notification shall beigen on the Notifickon and Report Fon set forth in the
Appendx to Pat 803 o Title 16 of the Coce of Federal Regulationsas anended (herein
referred to as the Notificdion”), and shlh be prepaed and transmitted in accdane
with the requirenents of that parexcept that no filing ®will be reuired foranysuch
notification, notification shall be filed h the Secrary of the Commission, nidication
need not benade to the United Stategpatment of distice, and notifid#on is required
only of Respndert J&J andnat of any other party to the transacion. Respondert J&J
shall provide the Natification to the Conmission & least tirty days prior to
consummatinghe transetion (heeinater rderred to & the “first waiting peiod”). If,
within the first waiting peaiod, representaives d the Commission m&e awritten request
for additional information or documenmtamateria (within the meaningf 16 C.F.R. 8
803.20), Respondent J&J
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internal memonada, and lreports andeécommend@ons concaning wmpleting the
obligations

B. Beginning twelve (12) morthsafter the dae this Order becomes find, and annudly
theraafter on the aniversay of the dée this Ordebecoms final, for thenext nne (9)
years, Respondent J&J shdl submit to the Conmission averified written report seting forth
in detail the manner and form in which it has @mpied, is mmpying, and will comdy with
this Order. RespondeJ&J shall include in its comm@ncerepots, amongther thing that
are required from timeto ime, afull desaiption of theefforts being madeto comgy with
the Order and copies d all written communicationsto and from dl persons Reating To this
Orde. Additionally, Respondent& shall include in its comm@incerepot whetheror not
it made any natifiable acquisitions pursuant to Paagraph VIIl. Respondent J&J shd
include a dscription of such equisitions.

X. (Reorganization)

IT IS RURTHER ORDERED tha Respondent J&J shdl notify the Commission &
least tirty (30) days prior to any proposed:

A. dissdution of sich Respondent;
B. acquisition, mergr orconsolidation of Respondent; or
C. anyother tvang in the Respondent includinigut not limted to, assignmd and the
creation or dissolution of subsaliies, if such chage midht affect complianceobligaions
arisingout of the Orde
XI. (Access)
IT I S FURTHER ORDERED that, for puposes of derminingor searing compliance
with this Order, ad subject to aniegally recognized privilege and upon wtten requst and

upon five (5)days notice to Respondent J8Respondent& shall, without restraint or
interferene, pemit anyduly authorized re@senttive(s) of theCommi

24



XIl. (Termination)

IT 1S FURTHER ORDERED that this Order shiaerminate ten (10yeas afterthe
date onwhich this Order becomes final.

By the Commis®n.
Donald S. Clark
Secreary

SEAL
ISSUED:
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CONFIDENTIAL EX HIBIT A
J&J/BIOMET DIVES TITUR E AGREEMENT

[Redacted From the Public Record Version, But Incorporated By Reference]
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CONFIDENTIAL EX HIBIT B

DESIGNATED EMPLOYEES

[Redacted From the Public Record Version, But Incorporated By Reference]
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EXHIBIT C

MONITOR AGREEMENT
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CONFIDENTIAL EXHIBIT C-1

COMPENSATION PROVISION
OF MONITOR AGREEMENT

[Redacted From the Public Record Version, But Incorporated By Reference]
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