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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
SOUTHERN DIVISION

FEDERAL TRADE COMMISSION, Case No.: 8:09-cv-01324-CIC(RNBX)
Plaintiff,

VS.

MEMORANDUM OF DECISION

COMMERCE PLANET, INC., a
corporation, and MICHAEL HILL,
CHARLES GUGLIUZZA, and AARON
GRAVITZ, individually and as officers
of COMMERCE PLANET, INC.,

Defendants.

I. INTRODUCTION

The Federal Trade Commission (“FTC”) brought this action for injunctive and
monetary equitable relief against Commerce Planet, Inc. (“Commerce Planet”) and
several of its directors and officers, including Michael Hill, Aaron Gravitz, and Charles
Gugliuzza (collectively, “Defendants”), for deceptive and unfair business practices

arising from Defendants’ website marketing of a web creation and hosting service called
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OnlineSupplier. OnlineSupplier was marketed as a free “Online Auction Starter Kit” that
purported to help consumers sell products on eBay. Consumers were permitted a free
trial period to use OnlineSupplier with payment of a small shipping and handling fee. If
consumers did not cancel the service within the trial period, they were automatically
charged a recurring monthly fee ranging from $29.95 to $59.95. The FTC alleges that
during the relevant time period (July 2005 to March 2008), Defendants deceptively
marketed OnlineSupplier as a free auction kit on its website without adequately
disclosing the program’s negative option plan, which required consumers to affirmatively
cancel their membership or otherwise incur a monthly charge to their credit card. The
FTC alleges that consumers unwittingly signed up for OnlineSupplier, believing they had
ordered a free kit, only to discover later that they had been enrolled in OnlineSupplier’s
continuity program when they saw monthly charges on their credit card bill. The FTC
alleges that between July 2005 and March 2008, Commerce Planet obtained over $45

million from over 500,000 consumers.

The FTC settled with all Defendants except for Mr. Gugliuzza, Commerce Planet’s
former president and consultant from July 2005 to November 2007. In the operative First
Amended Complaint (“FAC™), the FTC asserts two counts against Mr. Gugliuzza for (i)
deceptive practices and (ii) unfair practices in violation of section 5(a) of the Federal
Trade Commission Act (the “FTC Act” or “Act”), 15 U.S.C. 8 45(a). The FTC requests
injunctive and monetary equitable relief against Mr. Gugliuzza under section 13(b) of the
FTC Act, 15 U.S.C. § 53(b). Between January 31, 2012 and February 28, 2012, the
Court conducted a sixteen-day bench trial that involved over 300 exhibits and 22
witnesses. The parties thereafter submitted extended closing briefs. The Court, by this
Memorandum of Decision, issues its findings of fact and conclusions of law pursuant to
Federal Rule of Civil Procedure 52(a). After carefully reviewing all the evidence,
testimony, and arguments presented by the parties’ counsel, the Court concludes that the

FTC has proven by a preponderance of the evidence that Mr. Gugliuzza is individually
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liable for the deceptive and unfair marketing of OnlineSupplier in violation of section
5(a) of the FTC Act. The Court finds that a permanent injunction against Mr. Gugliuzza
IS appropriate because there is a cognizable danger that he will repeat the deceptive and
unfair marketing tactics he authorized and implemented with OnlineSupplier. The Court
also finds that monetary equitable relief against Mr. Gugliuzza is proper in the amount of
$18.2 million as restitution for his wrongful and knowing participation in the deceptive

marketing of OnlineSupplier.

1. BACKGROUND

Commerce Planet marketed and sold OnlineSupplier, a webhosting service that
purported to provide consumers an inexpensive platform to sell products online.
Commerce Planet hired Mr. Gugliuzza to provide an assessment of the company and
recommend ways to improve its profitability. From July 2005 to November 2007, Mr.
Gugliuzza served in various capacities as the company’s consultant, president, de facto
executive and in-house counsel, and director. Mr. Gugliuzza helped transition the
company from telemarketing to internet marketing of OnlineSupplier, whereby
consumers could sign up for the program from its website. Internet sign-ups of
OnlineSupplier dramatically improved the company’s revenue. At the same time,
numerous consumers complained to the Better Business Bureau (“BBB”), the Attorney
General, and to Commerce Planet regarding confusion as to the nature and cost of
OnlineSupplier and demanded refunds. OnlineSupplier was also subject to excessive
credit card chargebacks. In March 2008, the FTC served a civil investigative demand
(“CID”) on Commerce Planet, after which Commerce Planet changed its webpages for
OnlineSupplier under the guidance of outside counsel knowledgeable in FTC Act
compliance. Sales of OnlineSupplier thereafter plummeted. In November 2009, the FTC

filed suit against Commerce Planet and three of its key officers and employees, Messts.







Case 8'09-cv-01324-CIJC-RNB Document 251  Filed 06/22/?2 T Paae 5 offN?2T Paae ID #9311



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Case 8:09-cv-01324-CJC-RNB Document 251 Filed 06/22/12 Page 6 of 69 Page ID
#:9312

B. OnlineSupplier

Commerce Planet primarily marketed and sold OnlineSupplier. (Exh. 31.) The
bulk of company’s revenue was generated from OnlineSupplier and associated upsell
products. (Gravitz, 2/1/12, 7:16-20, 133:16-134:9; Hill 2/7/12, 159:10-18.) Messrs.
Gravitz and Hill developed the concept for OnlineSupplier. (Hill, 2/7/12, 112:25-113:5.)
OnlineSupplier was a website hosting service designed to enable consumers to create and
manage a website to sell products on that site and on other internet sites. (Gravitz,
2/1/12, 6:20-7:3.) The service included a hosted website created by the customer; access
to an inventory of products; access to the customer service department; and an
information kit consisting of a 23-page manual on how to use the service and program.
(Gravitz, 2/1/12, 140:12-146:11; Exhs. 31, 2003.) Consumers signed up for
OnlineSupplier initially by telephone and then later online on its webpages by entering
their shipping address and credit card information. (Exh. 31.) Consumers paid for the
initial handling and shipping fee of $1.95 (or $7.95 for expedited delivery) for the
membership kit. (Exhs. 1270-2, 1271-2.) Consumers were permitted a free trial period
ranging from 7 to 14 days to use the product and services. (Exhs. 1270-1, 1271-1.) If
consumers did not cancel within the free trial period, they were automatically enrolled in
the continuity program and charged a monthly membership fee ranging from $29.95 to
$59.95 on their credit card. (Gravitz, 2/1, 66:25-67:5, 111:13-20; Gravitz, 2/2/12, 25:5-
9, Hill, 2/17/12, 123:16-22.) Commerce Planet initially maintained its own warehouse
from which goods were sold to customers. (Exh. 31.) The warehouse was discontinued
in 2006, and products were subsequently offered to customers through Ingram Micro.
(Seidel, 2/14/12, 100:8-101:12; Hill, 2/17/12, 115:23-117:20.) To cancel the service,
customers could either call or email customer service at CLG. (Seidel, 2/14/12, 108:17—
24.)
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1. Marketing

When Commerce Planet began operations in 2003, it initially marketed
OnlineSupplier through classified advertising, newspapers, and emails, and the program
was primarily sold through inbound telemarketing whereby consumers would call a toll-
free number to sign up for the service. (Gravitz, 2/1/12, 7:4-6, 8:1-7; Hill, 2/7/12,
11:16-24.) At first, Commerce Planet charged consumers a flat fee of $58 or $98.90 for
OnlineSupplier, depending on the particular package consumers purchased, and there was
no free trial period or a negative option plan. (Gravitz, 2/1/12, 10:12-18.) However, the
sale of OnlineSupplier was poor, and the company lost money. (Id. at 155:12-17; Hill,
2/17/12, 131:17-24.) The company later transitioned from telemarketing to online
marketing between June and July 2005. (Gravitz, 2/1/12, 11:5-10; Seidel, 2/14/12, 56:6—
16.)

2. Sign-Up Pages

Between July 2005 and March 2008, there were two versions of OnlineSupplier’s
sign-up pages. (Exhs. 1270, 1271.) The first working version was complete around July
2005. (Gravitz, 2/1/12, 17:15-24.) After several revisions, the final sign-up pages of the
first version (“Version I””) went live in October 2005. (Gravitz, 2/1/12, 21:11-19, 27:1-
4; Gravitz, 2/2/12, 107:21-108:5; Hill, 2/17/12, 117:21-118:4; Exh. 1270.) Mr. Gravitz
developed Version I in 2005 and 2006 with the legal advice of Jeff Conrad and Mr.
Gugliuzza. (Gravitz, 2/1/12, 27:11-22; Gravitz, 2/2/12, 114:2-5.) Another version of the
sign-up pages (“Version 11"”) was used after some modifications were made to Version |
in February 2007. (Gravitz, 2/1/12, 109:22-111:24; Exhs. 1271, 1198.) A third version
of the sign-up pages (“Version I11”") was used after the FTC’s CID on Commerce Planet
in March 2008. (Exh. 1272.) Version Il incorporated changes under the

recommendations of outside counsel, Linda Goldstein, who had expertise in FTC Act
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compliance. (Gravitz, 2/1/12, 127:9-132:10; Huff, 2/15/12, 93:13-95:22; Roth, 2/8/12,
17:19-18:13; Exhs. 232, 1204, 1272.) Version Il1 did not mention a free auction starter
kit and significantly clarified the terms of membership on the landing and billing pages.
(Exh. 1272.) After implementing the changes in Version |11, the company experienced a

severe downward spike in sales of OnlineSupplier.
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3.) The products and services were pre-clicked to “Yes,” but the consumer could change
it to “No.” (Id.) Fourth, upon clicking the “Submit” button on the upsell page,
consumers were directed to the final confirmation page with the order information.
(Exhs. 1270-4, 1271-4.) Commerce Planet experimented with sending post-transaction
confirmation emails to consumers before charges to credit cards were posted, but these
were inconsistently used and discontinued after a brief period of time. (Guardiola,
2/21/12, 11:20-25, 16:14-23; King, 2/3/12, 157:10-19.)

3. Consumer Complaints and Chargebacks

More than 500,000 consumers completed OnlineSupplier’s sign-up process during
the relevant time period. (Exh. 2061.) The transition to online sign-ups was followed by
dramatic increases in company profits. From 2005 to 2006, when the company
transitioned to online sign-ups, the company swung from over a 6.2 million-dollar net
loss to over an 8.7 million-dollar net profit. (Foucar 2/16/12, 152:18-153:14; Exh. 2044.)
At the same time, the company started to receive high volumes of telephone and written
complaints from consumers who were confused over the nature of the service and terms
of membership and demanded refunds. (Guardiola, 2/21/12, 31:20-32:13; Exhs. 163,
193, 1180, 1177-79, 12924, 1293, 1295.) In numerous instances, consumers first became
aware that they had been enrolled in a negative option plan when they received a credit
card bill with a charge for membership to OnlineSupplier. (Gravitz, 2/1/12, 165:17-24.)
OnlineSupplier also was subject to excessive credit card chargebacks in 2006 and 2007,
leading to fines of more than one million dollars during this time. (Chen, 2/3/12, 5:9-23,;
Exhs. 1312, 1058-62, 1317-19, 1321-22.)

I
I
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conduct an assessment of the company and identify ways to increase profits and decrease
costs. (Gugliuzza, 2/21/12, 108:7-21; Hill, 2/7/12, 115:24-116:24, 117:5-11). Mr.
Gugliuzza performed consulting work through his business called Olive Tree Holdings.
(Id. at 108:7-21; Exh. 6.) Mr. Gugliuzza conducted a one-month assessment of NeWave
and submitted a 78-page report of his evaluation and recommendations to the company’s
Board in June 2005. (Gugliuzza, 2/21/12, 108:7-21; Exh. 6.) The report provided a
detailed, comprehensive assessment of Commerce Planet and its subsidiaries, including
the company’s management, infrastructure, operations, finances, products and services,
and marketing and advertising. Some of the core deficiencies Mr. Gugliuzza identified in
the report included the discrepancy between perceived value and actual value;
management’s lack of experience and skill to effectively operate the company and
implement change; lack of well-established channels of communication and coordination
between managers; and “[a] lack of value added products and services that produce high
profit margins and customer retention,” among others. (Exh. 6.) Mr. Gugliuzza
recommendations included a “complete overhaul” with respect to the company’s existing
decision making process; improvements in the channel of communication between
management to clarify expectations and responsibilities for projects; and enhancements to
coordination efforts between departments. (ld.) Specifically, with respect to marketing,
Mr. Gugliuzza noted the lack of coordination between marketing and sales. (1d.) Mr.
Gugliuzza also emphasized that because “existing management lack[ed] experience,”
management was “in dire need of a leader” who possessed basic management skills. (Id.)
Mr. Gugliuzza also observed that customer retention was extremely low with an average
of less than 35% after the first 45 days of billing activity. (Id.) He identified marketing
expenditures as comprising the largest portion of NeWave’s expense budget and the
company’s media budget to be the largest contributor to its negative net profits, aside
from payroll. (Id.) Mr. Gugliuzza provided more specific recommendations with respect
to the company’s human resources, infrastructure, operations, products and services, and

budgets. For example, Mr. Gugliuzza recommended that Messrs. Hill and Gravitz be

-11-
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replaced as the CEO and head of Media, respectively, so they could focus their attention

on developing revenue gene
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company’s executive staff, and by around March 2006, they were being compensated
under the same terms. (Hill, 2/7/12, 142:4-7, 150:10-20; Hill 2/17/12, 130:4-9; Exhs.
16, 1331.) Mr. Gugliuzza regularly met with and communicated with all the department
heads, who were required to submit weekly reports to him. (Gugliuzza, 2/23/12 Vol. I,
57:8-11; Seidel, 2/14/12, 58:6-59:22, 61:19-24; Exhs. 1124, 1129, 1130, 1132, 1354,
1356, 1368-71, 12923, 1293, 1295.) Mr. Gugliuzza, along with Hill, oversaw the
company’s migration of OnlineSupplier from telemarketing to internet sales in 2005.
(Hill, 2/17/12, 122:1-4; Daniel, 2/14/12, 28:15-23.) Mr. Gugliuzza also acted as de facto
legal counsel of NeWave and took over Mr. Conrad’s role as the primary legal reviewer
for the company. (Gravitz, 2/2/12, 120:6-12; Gugliuzza, 2/22/12, 119:5-14.) After Mr.
Gugliuzza implemented many of the recommendations in his assessment report, the
company became profitable. (Hill, 2/7/12, 143:10-24.)

2. President (September 2006 to November 2007)

Pursuant to an executive agreement, Mr. Gugliuzza became the president of the
company, effective September 11, 2006. (Hill, 2/7/12, 152:21-153:10; Exhs. 259.) He
signed another executive employment agreement on April 10, 2007. (Exh. 261.)
Gugliuzza served as president until he stepped down on November 5, 2007. (Gugliuzza,
2/21/12, 110:21-24, 116:3-13; Exhs. 228, 259-61.) Mr. Hill remained the CEO, and
David Foucar became the CFO. (Hill, 2/7/12, 151:19-152:1.) Although Mr. Gugliuzza
assumed the title of president, as a practical matter, his duties and responsibilities did not
materially change. (ld. at 153:18-25.) Mr. Gugliuzza continued to assert operational
control over the company and its subsidiaries and had oversight authority over the
department heads. (Foucar, 2/16/12, 137:19-138:6.) Mr. Gravitz reported to Mr.
Gugliuzza, and Mr. Gugliuzza directed the marketing of OnlineSupplier, such as by
reviewing and approving marketing agreements, approving landing and billing pages of

OnlineSupplier, and reviewing weekly performance reports. (Hill, 2/7/12, 155:11-20.)
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or act as a whole to determine whether it is misleading. See FTC v. Gill, 265 F.3d 944,
956 (9th Cir. 2001) (holding that defendant failed to counter the FTC’s substantial
showing that he made statements and created an overall “net impression” of a misleading
representation regarding the ability to remove negative information from consumers’
credit report, “even if the information was accurate, complete, and not obsolete”); FTC v.
Stefanchik, 559 F.3d 924, 928 (9th Cir. 2009) (“Deception may be found based on the
‘net impression’ created by a representation.”). A misleading impression is material if it
“involves information that is important to consumers and, hence, likely to affect their

choice of, or conduct regarding, a product.”
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Auction Starter Kit” that “provides detailed instructions to maximize profits, using little
known but proven strategies.” Just below this statement in Version | is the directive
“GET YOUR KIT NOW FOR FREE.” The word “FREE” is in red, as is the phrase
“STARTER KIT.” The kit is advertised to include the following benefits: (1) a step-by-
step quick start guide, (2) no experience required, (3) advanced training for experienced
auctioneers, (4) and up to 50% discounts on thousands of name brand products. The right
section of the webpage contains a light blue box where the user may submit her shipping
address. There is a countdown clock on top that ticks off the number of minutes left until
the offer expires. Just below is the question “Where do we ship your FREE KIT?” The
phrase “FREE KIT” is in red. The button “Ship My Kit!”” appears below the spaces for
filling in one’s name and contact information. Below that is the message inserted in light
gray that states “GET YOUR ONLINE AUCTION STARTER KIT TODAY FREE!”
The price 19.95 is crossed out and next to it is the offer “NOW FREE! (limited time
offer)!” Again, “FREE” is in red. Below the fold,” in smaller text, is the following
disclaimer: “By submitting this form you are accepting and agreeing to the Privacy
Policy and Terms of membership of this Web Site.” The phrase “Privacy Policy” and
“Terms of Membership” are hyperlinked in slightly darker blue. Further below is the
message: “BONUS, your kit includes a FREE 14-DAY TRIAL TO YOUR VERY OWN
WEBSTORE.” On the bottom left are “Success Stories,” which consist of testimonials

from two satisfied customers who purchased the Kit.
Overall, the predominant message is that consumers can order a free kit on how to

make money by selling products on eBay. This is underscored by the repetition and

placement of the phrase “Free Kit,” which is bolded in red,

-19-
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with OnlineSupplier.> Nor is there any information about Commerce Planet, its
subsidiaries, or any information about cost or the continuity program. Rather, the net
impression created by the landing page is that the kit is affiliated with eBay, and that

consumers can learn how to sell products on eBay from the Kkit.
While the terms of the continuity program are disclosed in a separate, hyperlinked

“Terms of Membership” page, this is an insufficient cue. Disclaimers do not

automatically exonerate deceptive activities. See
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the average consumer will wade through the material and understand that she is signing

up for a negative option plan.

Once the consumer clicks the “Ship My Kit!” button, she is taken to the billing
page. (Exhs. 1270-2.) The eBay logo, along with the message “AS SEEN ON TV,” is
repeated on top, reinforcing the message that the kit is affiliated with eBay. The space
for filling in one’s payment information is inserted in a light blue vertical box to the right.
At the top are two shipping options, regular shipping for $1.95 and expedited shipping for
$7.95. Below the space for the credit card information is the “Ship My Kit!” button. At
the very bottom, below the fold, in slightly darker blue font and in fine print is the

disclosure regarding the negative option plan

-21-
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disclosure also states that the consumer “may” be liable for payment of future goods and

services if she fails to cancel the service, which casts ambiguity as to whether the

-22-
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2. Version Il Is Facially Misleading

The sign-up pages of Version Il are similarly misleading because they create the
net impression that consumers are getting a free kit to sell products on eBay. The landing
and billing pages of Version Il are largely similar to those of Version I. (Exh. 1271.) On
the landing page, the phrase “AS SEEN ON TV” and the eBay logo have been removed,
although the word eBay (in red) is still included in the header, and there is a reference to

a CBS news story regarding people making

-23-
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computer science, cognitive psychology, and social psychology, among others. (Id. at
103:14-17, 104:22-105:9.)

Ms. King was retained by the FTC to review OnlineSupplier’s webpages and
determine whether (1) customers would understand that a negative option was present
when they reviewed the sign-up pages, and (2) after they finished the check-out process,
whether they would understand that they were enrolled in a continuity program. (Id. at
113:2-10.) Here, Ms. King applied a usability inspection method, a type of HCI
qualitative-based approach that is “user-centered”—meaning that it focuses on what the
user can perceive and what the user should do. (ld. at 103:23-104:1, 115:23-116:10.)
Ms. King likened the method to a preflight checklist whereby she analyzes the webpages
to see if they are consistent with certain HCI heuristics or principles of usability. (Id. at
114:22-115:15; 116:16-117:4.) Thus, like an airline pilot who goes through a pre-flight
checklist trying to determine if the plane should fly, an expert conducting a usability
inspection looks for major flaws in a website to determine whether it should be launched.
(1d.)” After inspecting Version | and Version I1, Ms. King concluded that she did not
believe that “most people” would know, after visiting the webpages, that a negative
option existed or that “most people” would know they were enrolled in a continuity

program upon completing the check-out process. (ld. at 114:9-18.)

(i) Version |

With respect to Version I, Ms. King focused on what consumers are drawn to
based on principles of usability. These principles include the fact that users typically do
not scroll, tend to scan very quickly and read only 20% of what is on the page, and seek
cues for what to do next on a webpage. (ld. at 123:19-125:6, 125:20-23.) Ms. King

" In light of Ms. King’s education and experience in the field of HCI, the Court finds her well-qualified
to conduct and testify on a usability inspection of OnlineSupplier’s webpages.

-26-
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testified that on the landing page of Version I, the things that draw the most attention are
the “AS SEEN ON TV” logo, the eBay logo, and the word “kit” used multiple times. (ld.
at 124:7-11.) The primary call to action on the landing page is the “Ship My Kit!”
button. (Id. at 124:13-18, 124:23.) On the billing page, the primary call to action is
filling out the payment information and the “Ship My Kit!” button. (Id. at 127:6-18.)
Ms. King testified that there is nothing on the screen to cause a typical consumer to
believe that they would be signing up for a free trial and would incur monthly charges on
their credit card. (Id. at 127:21-25.) As to the hyperlinked “Terms of Membership,” Ms.
King testified that she had grave concerns with the pop-up window, as a lot of factors
could potentially interfere with viewing that window, such as a pop-up blocking software
installed on the computer or other windows on the screen. (Id. at 135:12-136:4.) Ms.
King also pointed out that the terms and conditions contain at least 6,000 words in giant
blocks of text; the disclosure about the membership fee is buried in section 4; and the
terms and conditions are written in legal language, which most people do not understand
and immediately ignore. (I1d. at 137:2-17, 138:4-9.) Ms. King testified that the “Terms
of Membership” hyperlink and the adjacent “Privacy Policy” hyperlink are also terms
that most people are trained to immediately tune out. (Id. at 136:5-19, 136:20-137:1.)

Ms. King further identified several key flaws with regard to the disclosure. First,
Ms. King provided screenshots of the landing and billing pages, which showed that the
disclosure appeared below the fold, as seen on a computer screen with the resolution size
of 1024 by 768 pixels (the most common resolution for computers during the time the
webpages were live from 2005 and 2006) and allowing for the maximum amount of
screen space. (Id. at 131:3-132:25, 133:1-4, 133:20-134:25; Exhs. 1324, 1325.) Ms.
King explained that the placement of the disclosure below the fold violates the cardinal
heuristic of usability because people do not read the entire webpage and do not tend to
scroll down to look for information below the fold. (King, 2/3/12, 128:1-7, 130:5-16,

133:5-9.) Generally, what one wants people to read the least is placed at the bottom
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while the thing one cares about the most is placed at the top of the webpage and above
the fold. (Id. at 128:8-12.)

In rebuttal, Gugliuzza provided evidence of a screenshot from his computer
showing the disclosure on the billing page of Version I to be above the fold. (Exh. 19;
see also Exh. 2002.) But the net impression test under section 5(a) is from the
perspective of a reasonable consumer, not that of the seller or the seller’s employee.
While Gugliuzza’s computer may, indeed, have shown a part of the billing page
disclosure to be above the fold, it is not representative of the resolution size of the typical
consumer. Ms. King testified that the most common resolution size at the time Version |
was live was 1024 by 768 pixels. (King, 2/3/12, 126:16-21.) Ethan Brooks, the
company’s Chief Technology Officer from 2006 to 2007, also confirmed that during the
time that OnlineSupplier’s sign-up pages were live, the screen resolution was 1024 by
768 for approximately 50% of users, which would place the disclosure below the fold.
(Brooks, 2/9/12, 100:16-101:2, 102:7-12, 113:23-114:9, 115:20-22, 116:14-21.) The
defense team also pointed to hints of something more below the fold—i.e., the light blue
box continues downward and the graphic on the left is cut off. However, Ms. King
testified that these were ineffective visual cues considering the totality of the page and the
prominence of the “Ship My Kit!” button. (King, 2/7/12, 29:12-31:5; Exh. 1323.) Even
assuming the disclosure were entirely above the fold for most consumers, the Court finds
that its visibility is only slightly improved given its overall placement and presentation on

the page.

A second flaw Ms. King observed was that the disclosure is located far away from
the “Ship My Kit!” button, at the very bottom of the page, and after the hyperlinked termg
of membership and “Privacy Policy.” (King, 2/3/12, 128:18-22.) Ms. King testified that
her research in user cognition and privacy policies demonstrates that “as soon as you put

the word “privacy policy’ in front of a consumer, they completely tune out. They’re one
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of the most unread components of a web page.” (Id. at 128:23-129:6.) Thus, “the
location of the disclosure after that privacy policy link basically signals to somebody that
here is something you don’t need to read; this is not relevant to your shopping
experience. If it were crucial, it would have been placed up near the ‘ship my kit’
button.” (Id. at 129:7-13.) Third, Ms. King testified that the visibility of the disclosure
was poor given the blue-on-blue lettering, the small and blocky text, the all-cap font
(rendering it more difficult, not easier to read), and the legalese language (most people
are not familiar with the term “negative option”). (ld. at 128:13-17, 129:21-130:2.)

Ms. King concluded that Version I did not appear to be offering for sale a
membership program because (i) that messaging was absent from the entire user flow and
the focus of the pages was instead on obtaining a free kit, and (ii) there was no mention
of the continuity program in the area of the webpage where she believed most people
would spend their viewing time. (Id. at 139:11-21.) Ms. King stated that she would not
recommend launching Version I until the core flaws she identified were fixed. (Id. at
139:22-140:4.)

(it) Version Il

With regard to Version 11, Ms. King similarly opined that the landing and billing
pages did not contain anything that would cause a typical consumer to believe she would
be signing up for a free trial in OnlineSupplier and would incur monthly charges until she
affirmatively cancelled. (ld. at 141:5-9, 142:2-6.) The primary message of Version II’s

landing page is consistent with that of Vers
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“key flaws” were not addressed—i.e., the disclosure is still ensconced in a very large
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(iii) Rebuttal Testimony

Mr. Gugliuzza did not produce any expert rebutting Ms. King’s usability
inspection of OnlineSupplier’s webpages. Rather, Mr. Gugliuzza attempted to minimize
Ms. King’s testimony by pointing out that she did not incorporate any analysis of
empirical data in reaching her conclusions. (Def.’s Closing Brief, at 44.) For example,
Mr. Gugliuzza relies on evidence that approximately 45% of the consumers who
purchased OnlineSupplier cancelled within the free trial period, (Exh. 31), and that there
were thousands of websites created between January 2005 and March 2007 using
OnlineSupplier, (see Cruttenden, 2/28/12, 8:18-10:9, 12:6-8, 60:23-61:7; Exh. 2057).
Mr. Gugliuzza’s criticism misses the mark. There was no explanation of how an
empirical analysis is relevant to a usability inspection, which focuses on what the user
can perceive and do on a webpage given certain HCI principles of usability. Ms. King
explained why she conducted a usability inspection, as opposed to other methods (such as
a focus group), given the scope of the project and the size of OnlineSupplier’s website.
(See King, 2/3/12, 117:12-24.) The Court finds that a usability inspection, with its
emphasis on user perception and comprehension of the information presented to them on
a webpage, is consonant with a “net impression” test under section 5(a) of the FTC Act,

which turns on a facial examination of the relevant marketing materials.

Mr. Gugliuzza further argued that a close analysis of user data reveals that the
“vast majority” of consumers signed up for OnlineSupplier knowing the terms of the
negative option plan. (Def.’s Closing Brief, at 39-40.) Mr. Gugliuzza’s reliance on user
data is misguided and uncorroborated by the evidence in the record. Mr. Gugliuzza
introduced the testimony of its accounting expert, Dr. Stefano Vranca, who submitted a
rebuttal report to the consumer injury calculation of Dr. Daniel Becker, the FTC’s
consumer injury expert. Dr. Vranca testified that for the period from 2005 to April 2008,

using the company’s Microsoft Access Realtime (RT3) database, 46.32% of those who
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