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Pursuant to Rule 3.24 of the Federal Trade Commission's Rules of Practice, Respondent 

McWane, Inc. ("McWane"), submits this memorandum of law, and the accompanying Separate 

Statement of Undisputed Material Facts ("SOF"), in support of its Opposition and Motion to 

Strike Complaint Counsel's Motion for Partial Summary Decision. 

SUMMARY OF ARGUMENT 

Complaint Counsel-- in what appears to be a first in the 98-year history of the Federal 

Trade Commission - - filed a motion for summary decision on "facts" that the Commission's 

Administrative Complaint ("Complaint") does not allege violate FTC Act Section 5 and, indeed, 

are not contained anywhere in the Complaint. To the contrary, they are expressly outside the 

scope of the alleged violation - - and, thus, not subject to adjudication in this proceeding. (See 

Rule 3.24(a)(3).) 

The focus of Com laint Counsel's motion is 

is, on its face, outside the Commission's Complaint: indeed, the 

�~�l�a�i�n�t did not allege any conspiracy related to , did not allege any conspiracy I 
.,and did not allege any conspiracy to . (SOFJ.:.) 
Instead, it alleged a conspiracy to raise prices through increases in multipliers _ 

�~ and an end to job price discounts in January 2008 and June 2008 (_.(Id.) 

Complaint Counsel's instant motion is thus entirely disconnected from, and contrary to, 

the allegations contained in the actual Complaint. Most notably, the allegations in of C1lege 69us t 8  actual 9 3  
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instantallegations. (Id ("betweenJune2008andJanuary2009"); (SOF�~ 4 ("disbandedin early

2009").)

In short,ComplaintCounsel- - implicitly concedingtheweaknessof its actualcase- ­

hassimply madeup a newanddifferentcase.1 TheCourtshouldstrikeComplaintCounsel's

motionin its entirety. It is outsidethesco eof theCommission'scase- - indeed,thecore

"facts" concerningthe wereknownto theCommissionduringthe

Part2 investigationandtheCommissionchosenot to includethemin its Complaintand,instead,

to



2 �S�O�F�~ 14.
3 Id.
4 Id.

(SOF�~ 14.)

3

PUBLIC
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Indeed, Complaint Counsel's Motion 

concedes the point. (SOF �~ 12 

IV. Si nificant Undis uted Facts Demonstrate That 

Complaint Counsel acknowledges that 

7 
FTC Docket No. 9351 

McWane, Inc. 's Opposition to 
Complaint Counsel's Motion for Partial Summary Decision 
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(SOF �~ 23 (objections omitted).)6 

8� 
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McWane, Inc.'s Opposition to� 
Complaint Counsel's Motion for Partial Summary Decision� 
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(SOF �~ 26.) 
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(SOF�~ 44 (emphasisadded)(objectionsomitted).)

AlthoughComplaintCounselargues

simply no factualsupportfor thatassertionandsignificantevidencethatcontradictsit.

ARGUMENT

FTC Rule3.24(a)(3)providesthata partymayonly movefor a summarydecisionin its

favor uponall or part"of the issuesbeing adjudicated." Therulesdoesnot carveout an

exceptionfor ComplaintCounselto allow it aloneto movefor summarydispositionon issues

thatarenot beingadjudicated.But that is exactlywhatComplaintCounselherehasdone: it

movesfor partialsummarydecisionon anallegationthat is not containedin theAdministrative

Complaintand,in fact, is expresslycontraryto the Complaint'sallegations.This kind of

8 Notably,ComplaintCounselacknowledgesthat

11
FTC DocketNo. 935I

McWane,Inc.'sOppositionto
ComplaintCounsel'sMotion for PartialSummaryDecision
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gamesmanship is beyond Complaint Counsel's statutory authority and a clear violation of 

McWane's due process rights. 

I. The Court Should Strike Complaint Counsel's Motion For Summary Disposition 
Of A Made Up Claim Not Contained In And Contrary To The Complaint 

A. The Due Process Clause Prohibits The Court From Addressing An 
Allegation Not Contained In The Complaint 

The Supreme Court has made clear that the Due Process Clause of the Fourteenth 

Amendment of the United States Constitution protects the life, liberty, and property of 
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elementary and fundamental requirement of due process in any proceeding which is to be 

accorded finality is notice reasonably calculated ... [and] notice must be of such nature as 

reasonably to convey the required information."); Christopher v. Harbury, 536 U.S. 403, 416 

(2002) (the elements of the plaintiffs claim(s) "must be addressed by allegations in the 

complaint sufficient to give fair notice to a defendant" ... "the underlying cause of action and its 

lost remedy must be addressed by allegations in the complaint sufficient to give fair notice to a 

defendant."). 

In this case, MeWane had no notice that change would be a 

subject of adjudication. In fact, it was notified the opposite: that the Commission did not allege 

wrongdoing related (which was not mentioned anywhere sufficient B42Tc -37.720 -2.105 Td
(Cmplaint ) 
d , in stea ,
lege  t h a t  the tcns piracywas w"disbnd ed"in realyit0029rher 

Cmngesseapased the ARRA
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Commission voted to issue a Complaint that specifically alleges that the conspiracy ended in 

early 2009. (AC �~�~ 1-3, 32-36.) Under Section 5(b) of the FTC Act, the Commission can issue 

a complaint "[w]henever the Commission shall have reason to believe that any such person, 

partnership, or corporation has been or is using any unfair method of competition[.]" (15 U.S.C. 

§ 45(b).) 

All pertinent information cited in Complaint Counsel's motion regarding McWane's 

was obtained during the staffs Part 2 investigation and was thus Counsl's D 638n883nnt 2009. complaint d
(20144 Tc 0.784 0 Td2009. )T7 o f  20144 Tlis the 
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2009"with theFebruary2009enactmentof theARRA. (AC �~�~ 2-3,36;16 C.F.R.§ 3.15.)

Thus,anyamendmentwould haveto becertifiedto theCommission.

Again, this is not a novel rule -- therequirementsundertheFederalRulesof Civil

Procedurearethesame. Partieshavelong beenrequiredto eitherobtainwritten consentof the

opposingparty,or to movethecourtfor leaveto amend,if theywish to litigate claimsbeyond

. thescopeof thecomplaint. SeeFed.R.Civ.P.15 (a) ("party mayamendits pleadingonly with

theopposingparty'swritten consentor thecourt'sleave");Fed.R.Civ.P.15 (b) (requiring

consentof thepartiesfor theCourtto treatissuesnot raisedin thepleadingsasif theyhadbeen

included).

In addition,apartyseekingto amendmustdo so in a timely manner,i.e., beforetheclose

ofdiscovery. Attemptsto "amend"a complaint- - without evera formal motionto amend- - by

simply tossinganewclaim into a summaryjudgmentbriefareroutinelydenied. In Farrell v.

Einemann,CA No. 04-2088,2006WL 1644826(D.N.J. 2006),aplaintiff raiseda claim for the

first time in its summaryjudgmentbrief. Thecourtrefusedto rule on theclaim, holdingthat

"the partiesseemto havemovedonto litigating a claim which is absent
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the delay, the greater the presumption against granting leave to amend." King v. Cooke, 26 F.3d 

720, 723 (7th Cir. 1994) (internal quotation marks and citation omitted). Here, there is both 

undue prejudice and undue delay. McWane has been operating under the assumption that the 

Complaint meant what it said: that the alleged conspiracy was limited in time to 2008 and was 
, 

"disbanded" in "early 2009" when ARRA was enacted in February (and also that it was limited 

to 2008 multiplier increases and job prices, 

Again, the pertinent facts related to McWane' s were 

obtained by FTC staff during its Part 2 investigation and were, thus, known to the Commission 

(which chose to exclude them from its Complaint) and to Complaint Counsel-- which chose not 

to move to amend the Complaint. in a n d  t o  the Counsel-until119 Tc 2.987 0 -37d
(Td
((which 0.0118 Tc 1.689 0 Td5(from )Tjp0 T0114 Tc 4.434 0 Td
(amend )Toppos0.0021 Tc 2.987 0 4(weree )Tj
0.0118 Tc 12239 0 Td5(that )Tjmo
0.0082 Tc 5.547 0 Td
(in )Tj
0h.014 Tc 1.2539 0 Td
(Counsel-had149 Tc 2.947 0 Td
7also )Tj
0157 Tc -3447 0 Td2eree )Tj
adequ
-0156 Tc 2.785 0 Td
52mend )TopportuniT0114 Tc 4.76j
0.0105to t o  2 to i n  
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III. The Court Should Also The Motion Because Complaint Counsel Ignores 
Significant Exculpatory Evidence, Including a Sworn Denial By the Only Witness it 
Relies On 

Complaint Counsel's made-up claim, flatly contradicted by the testimony and other 

evidence in this case, falls far short of showing that there is "no genuine issue as to any material 

fact regarding liability or relief[.]" 16 C.F.R. 3.24(a)(2). To the contrary, the evidence 
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ComplaintCounsel'smade-upclaim is entirelydependenton

, whosetestimonyon this issueFTC staffandtheCommissionobtainedduringthe

Part2 investigation- - anddecidednot to includein theComplaint- - andwhich Complaint

Counselhadfrom thebeginningof this litigation anddecidednot to moveto amendand addto

theComplaint. Thatalonewarrantsthis Courtdenyingthemotion. In addition,though,eventhe

partialdiscoverytakenonthis issueshowsfactsquitedifferent from thepictureComplaint

In short,Com laint Counselignoressubstantialevidenceandtestimonythat

rice-fixing agreement,ComplaintCounselmustcomeforth with

factsthatdemonstrate

•. Twombly,550U.S. at 557 ("precedingagreement");CopperweldCorp. v. Independence

TubeCorp., 467U.S. 752,771 (1984)(conspiracyrequiresproofof "unity ofpurposeor a

commondesignandunderstandingor a meetingof mindsin anunlawful arrangement")(citation

omitted).lo Thatrequiresproofthat defendantsdiscussedandagreedupon"a unity ofpurposeor

a commondesignandunderstanding,or ameetingof mindsin anunlawful arrangement."

AmericanTobaccoCo. v. UnitedStates,328U.S. 781,810 (1946);In re BabyFoodAntitrust

.10 An agreementunderFTC Act Section5 requiresthesameproofasan agreementunderShermanAct Section1.
See,e.g., FTCv. CementInstitute, 333 U.S. 683,691-92(1948)("soonafter its creationthe Commissionbeganto
interprettheprohibitionsof s 5asincludingthoserestraintsof tradewhich alsowereoutlawedby the ShermanAct,
andthat this Courthasconsistentlyapprovedthat interpretationof theAct").

19
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Litig., 166 F.3d 112, 117 (3d Cir. 1999) ("The existence of an agreement is the hallmark" of a 

conspiracy claim). 

At most, Complaint Counsel's evidence shows that 

20 
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as lawful: 

"the record demonstrates that their testimony, at most, can be characterized as an 
exchange of information that each entity had already independently decided to follow the 
price increase announced by IP on February 10,2003. A jury could not reasonably 
interpret the cited testimony as proof of an agreement to raise, fix or stabilize future 
prices" ... "at most, Korhonen simply communicated SENA's decision after it had been 
made. That communication cannot have affected the decision UPM had already made to 
follow" 

In re Publication Paper Antitrust Litigation, CA No. 3:04-md-1631, 2010 WL 5253364 at *8 
(D.Conn.2010) 

In Baby Food, the Court found evidence lacking even though there was evidence that 

defendants notified each other ofprice increases before announcing them to customers and 

regularly exchanged sales information. Baby Food, 166 F.3d at 117. Unlike Baby Food, here it 

is undisputed that (l) 

21 
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Courts have made clear that an after--the-fact communication, without more, is not 

evidence of a price-fixing agreement even when it actually addresses prices. Blomkest Fertilizer, 

Inc. v. Potash Corp. ofSaskatchewan, 203 F .3d 1028, 1034 (8th Cir. 1999) (affirming summary 

judgment because "[e]vidence that a business consciously met the pricing of its competitors does 

not rove a violation of the antitrust laws."). It is hard to understand 

- - could somehow 

suggest a "preceding agreement." Twombly, 550 U.S. at 557. 

Court after court has held that no inference of conspiracy can be drawn from the after­

the-fact decision by one company to o n e I d j 
 / T 1 _ 1  1  T f 
 0 . 0 3 1 7  T c  1 1 . 6  0  0  1 1 . 3  4 4 5 . 3 0 8  0 9 c  . 6 4  T m 
 ( o n e ) T j 
 0 . 0 2 2 8  T c  2 . 6 0 8  -  T d 
 ( 1 0 2 8 , T c  
 0 . 0 2 8 3  T c  2 . 6 7 6 3 0 1 2 . 7 9 ) T j ( " e e n c e  viot 
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(individually) to copy an industry leader" ... "such individual pricing decisions (even when each 

firm rests 
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Dated:June25,2012

lsi J. Alan Truitt

1. Alan Truitt
ThomasW. ThagardIII
MaynardCooperandGalePC
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-�
4. The Complaint did not 

Instead, it alleged a conspiracy to raise 

�~ prices through increases in multipliers and an end to job price 

discounts in January 2008 and June 2008 _.(See CC's Motion, Tab 1 AC �~�~ 32-24.) 

5. 

. (See CC's Motion, Tab 1 AC �~�~ 2-3.; See CC's Motion, Tab 3 _ 

6. 
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9. 
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37.� 

38. 

39. 

40. The undisputed facts also show 

13� 
FTC Docket No. 935 I� 

Statement of Material Material 13�E 8me90845,(show )Tj
76u92BD79.6 430.4nc.E 8ment W1 33r628282.7423 77350.529913�E 8m's2i0 033 Tm376u9 302.7423 77358.949313�E 8mO1f6si7.28 show 
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V.� There Is Genuine Dispute As To The Following "Facts" From Complaint Counsel's 
Statement Of Undisputed Facts 

Pursuant to Rule 3.24, Complaint Counsel submitted a Statement of Undisputed Facts 

with its Motion for Partial Summary Decision. Respondent McWane Responds as follows. 

McWane believes that while Complaint Counsel has mischaracterized or skewed a number of the 

"facts" cited, for reasons explained in more detail supra, there is genuine dispute as to the 

following paragraphs in Complaint Counsel's Statement: 

41. 

The 

testimony cited does not support the statement. 

42. 

43. 

This statement mischaracterizes the document -- _ 

14 
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Dated:June25, 2012

/s/ J. Alan Truitt
1. Alan Truitt
ThomasW. ThagardIII
MaynardCooperandGalePC
1901 Sixth AvenueNorth
2400RegionsHarbertPlaza
Birmingham,AL 35203
Phone:205.254.1000
Fax: 205.254.1999
atruitt@maynardcooper.com
tthagard@maynardcooper.com

Is. JosephOstoyich
JosephA. Ostoyich
William Lavery
BakerBottsL.L.P.
TheWarner
1299PennsylvaniaAve., N.W.
Washington,D.C. 20004-2420
Phone:202.639.7700
Fax: 202.639.7890
joseph.ostoyich@bakerbotts.com
william.lavery@bakerbotts.com

AttorneysforRespondentMcWane,Inc.
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