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l. Introduction

McWane’s opposition does not contest the facts or the law on which Complaint
Counsel’s Motion for Partial Sumary Decision rests. McWaneil&ato even mention, let alone
distinguish,Sugar Institute, the controlling Sugme Court precedenBee Sugar Institute v.
United States297 U.S. 553 (1936). Instead, McWanematits to limit the time period covered
by the Complaint with its own camted reading of the allegatiosd by quoting language that
does not appear anywhere i f@iommission’s Complaint. The @plaint does not allege that
the “conspiracy existed only until ‘January 2009’ and ‘disbanded’ in February 2009” (McWane
SOF 1 2). Indeed, the word “disbanded” does ppear in the Complaint and repeating it in its
Opposition like a mantra will not permit McWane to escape the undisputed facts. McWane’s
counsel did not operate under alhysion that McWane’s actionafter February 2009 were not
at issue in these peceedings. McWane elicitedstenony from the only non-McWane
participant i | cuino his deposition and McWane never once
objected when Complaint Counsel took testimorngteel to those events from nine different
witnesses. McWane’s due process and relptededural defenses are a smokescreen designed

to hide the fact that McWane cannot contestaheor the facts that McWane and Star conspired

to restrain price competiih_

. Argument

McWane has failed to identify a genuine issue of material fact relating to the

_ requiring a trial, ad partial summary decision on this issue is

appropriate. Rule 3.24(3); 3.5)( 16 C.F.R. 88 3.24(3); 3.ZB)( McWane has had actual

notice of the claims against it arising out of_ has actively






Inconsistencies in Mr. testimony similarly do not create a triable issue on
the existence of an agreement. McWane arthadvir. conclusory denials that
he never reached an “agreementioderstanding regarding price or price levels” create a triable
issue of fact. McWane SOF { 14. McWane'’s theory flatly contradicts tkeaERule 3.24(3),
which provides that “a party opposing the motmay not rest upon the mere allegations or
denials of his or her pleading .bJt instead] must set forth specifacts showing that there is a
genuine issue of materidct for trial.” 16 C.F.R. 8§ 3.42(3)As the Supreme Court has held of
Rule 56(e), the analogous provisiontleé Federal Rules of Civil Procedure, the “object of this

provision is not to replace conslory allegations of the complaint or answer with conclusory

(1990). The law is clear that cdasory denials do not create ang@ne issue of material fact.
See Travelers Ins. Co. v. Liljeberg Enters., 7 F.3d 1203, 1206-07 (5th Cir. 1993) (conclusory
denial of an element of the movant’s olainsufficient to defeat summary judgment); Post v.
City of Fort Lauderdale7 F.3d 1552, 1557 (11th Cir. 1993@nclusory allegations or

evidence setting forth legal conslans are insufficient” to creategenuine fact issue”-

I - <<t (o i

Complaint Counsel’s motion papers, therefore trumps any conclusory denials

McWane’s other factual arguments fail to itnfactual disputeshat are materialSee




of the suit under the governing law will projyepreclude the entry of summary judgment.
Factual disputes that are irrelevant or unnecgssidl not be counted”). For example, itis
irrelevant, as a matter of substaatantitrust law, whether or not:
X U.S.v.
Socony-Vacuum QiB10 U.S. 150, 223 (1940) (“a coméation formed for the purpose

and with the effect of raising [or] depresgi... the price of a commodity in interstate ...
is illegal per s8);

In re High
Fructose Corn Syrup Antitrust Liti@95 F.3d 651, 656 (7th Cir. 2002) (“An agreement
to fix list prices is . . . @er se violation of the Sherman Act, even if most or for that
matter all transactions occurlatver prices”) (Posner, J.Plymouth Dealers’ Asso. v.
United States279 F.2d 128, 132-33 (9th Cir. 1960) (agreement on list ppeese
unlawful despite the fact thhst prices are only the stamg point in negotiations, most
sales are made below list prices, gndes declined during the conspiracgid

Specific intent is not an
element of a civil claim undere$tion 1 of the Sherman AcUnited States v. United
States Gypsum Co., 438 U.S. 422, 436 n.13 (1978).

The Commission can enter partial summary degisigainst McWane without addressing any of

these issues.

B. The— Constitutes an lllegal Price Fixing
Conspiracy as a Matter of Law

McWane argues that the material facts set forth above dasatmatter of law, amount
to a per se illegal price fixing agreement. The legaiclusions to be drawn from the undisputed
material facts are an appropgegassue for summary decisiof S| Incorporated v. United States
977 F.2d 424, 426 (1992) (affirming summary judgment where the “only dispute below was over
the legal conclusions to be dmavrom the agreed facts.”fSagers v. Yellow Freight System,
Inc., 529 F.2d 721, 728 n.13 (5th Cir. 1976) (“the nfact that the [non-movant] vigorously
disputed the legal conclusiotsbe drawn from the factsgsented by the [movant] was no bar
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to the grant of summary judgment.”). HeregWane argues that because it is undisputed or

assumed arguendo that,

IS not a price fixing agreement as a

matter of law.

McWane’s argument simply ignores controlling Supreme Court and appellate precedent.
In Sugar Institute, the Court applied ther se rule on indistinguishable facts. Sagar Institute
as here, there was an exchange of assurdmaethe firm announog a price change would
implement in that announced change in fddt.at 582. InSugar Instituteas here, prices were
assumed to be set unilaterally, as was the decision to follow the rival’'s announcedigdriaes.
585-86. Sugar Institutesets forth a simple rule: while follow-the-leader parallelism is lawful, the

exchange of assurances that f






Publication Papeicommunication,

McWane'’s reliance on In re Baby Food Antitrust Litib66 F.3d 112 (3d Cir. 1999), is
also misplaced. That case stands for the propoghat “[e]vidence ofporadic exchanges of
shop talk among field sales represgives who lack pricing authity” does not establish a price
fixing agreement.ld. at 125. The Third Circuit expresslystinguished its holding from cases —
as in this one — where the exchange of inftram about future pring took place among senior
managers with pricing authoritysee id at 125 fn.8 (distinguishing cases wheunpgerlevel
executives engaged in secreheersations regarding product pnig’) (emphasis in original);

see alsdn re Flat Glass Antitrust Litig., 385 F.3d 350, 369 (3d Cir. 2004) (sl



judgment”);In re Bucyrus Grain C9.1987 U.S. Dist. LEXIS 8193, at *14 (D. Kan., Aug. 13,






to believe that the specific examples otprfixing alleged in the Complaint in 2008 were
exhaustive rather than illustrative. Indeed @omplaint specifically alleges that McWane and
Sigma collusively fixed prices of domesticafiyoduced Fittings in 2009. Compl., 11 49-50.

McWane represents to the Commission thatComplaint alleges that any conspiracy
involving McWane was “disbanded” “in early @9.” McWane SOF |1 1-2; Opp. Brief at 5
(“the Commission’s Complaint acknowledged tHe@dd conspiracy ‘disbanded”). This is
blatantly misleading. the
conspiracy to exchange information through DAFR not coextensive with the larger price
fixing conspiracy described in the Complaintdanis disingenuous of McWane to equate the
two. SeeCompl. {1 29-32 (conspiracy before DR 49-50 (conspiracy after DIFRA); 1
64-65 (price fixing and information exchange péeddistinct violationsf the FTC Act).

Contrary to its assertions, McWane had datagice of the claims against it arising out

of | - took sultantial discovery on this issue. This
particular price fixing episode first emer_ a

copy of which was produced to McWandfa commencement of discovery. McWane’s

counsel appeared at the depositof nine individuals where t@stony about the events-

was given. Mewane's counsel auesto [

_ before Complaint Counsel raised the issue in his deposition. Complaint Counsel

atso questioned Mewane exccu [ o1

objection by McWane’s counsel. And bothWane and Complaint Counsel raised the

_ and the eventsurrounding them in the depositions of nine

different witnesses. Thus, McWane had actuakteatf the claims against it well before the
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close of discovery and had ample opportunity to de




Sales, Inc.151 F.3d 1275, 1279-80 (10th Cir. 1998); Smith v. Transworld Sys.9%3cF.2d
1025, 1030 (6th Cir. 1992).

Because the Commission interprets its Rules of Practice in conformity with analogous
provisions in the Federal Rules of Civil Procedure, the Commission should follow the majority

rule of the federal courts and hold that RBI£5(2) allows the Commission to conform the



now espousesSee PrescatB05 F.2d at 725 (“Implied coest may also be found if the

opposing party itself presents evidence on the matter”). Mc\Wasalso demonstrated consent
by failing to object to the testiomy Complaint Counsel has eliciteslating to the same matters.
See PrescatB05 F.2d at 725 (“To demonstrate laclcohsent, the objection should be on the
ground that the contested matter is not withmissues made by the pleadings”) (internal

citation and quotation marks omittedge also United Statesdélity and Guaranty Co. v.

United States389 F.2d 697, 698-99 (10th Cir. 1968) (“where no objection is made to evidence
on the ground it is outsidbe issues of the case, the issueeiis nevertheless before the trial
court for determination, and the pleadings shouldelgarded as amendedarder to conform to

the proof”).

McWane has also fully briefed this igsin its Opposition to Complaint Counsel’'s
Motion for Partial Summary Judgment, and laadl!l opportunity to defend itself by entering
additional affidavits or pointing to any exculpatory evidenSee People for the Ethical
Treatment of Animals v. Doughn&p3 F.3d 359, 367-68 (4th Cir. 2001) (affirming summary
judgment for the plaintiff on claim raised fortfirst time in summary judgment motion when
the defendant “vigorously defended” the summary judgment motighitaker v. T.J. Snow GCo.
151 F.3d 661, 663 (7th Cir. 1998) (“Because bothigmsquarely address#tk strict liability
theory in their summary judgment briefs, twmplaint was constructively amended to include
that claim”); Transworld Systems, 953 F.2d at 1030 (affirming sumiuagment on affirmative
defense raised for the first time at summadgment where “the “plaintiff responded to
defendant’s ... claims after raising his objens to use of the defense... [and] had ample

opportunity to file affidavits or deposition testimy to rebut defendant’s use of the defense”).

13



McWane has not asserted that it needs rtiore to prepare a defense to Complaint
Counsel’s Motion or pointed to arspecific potentially exculpatory evidence it would be able to
marshal at trial that it doe®t have at presenSeeRule 3.24(4) (outlining procedure for non-
moving party to seek additional time to condustdvery to defeat a motion “for reasons stated”
in the affidavits in oppositioto the motion). McWane'’s failure to identify a single fact on

which it needs more discovery is unsurprising:

There is no more discovery to be taken.
Although McWane objects to the propriety ofremary decision, that objection does not itself
establish a lack of consent under Rule 3.1589e PETA263 F.3d at 367 (affirming grant of
summary judgment despite objection by non-movingypthat claim was raised for the first time
on summary judgment};ransworld System953 F.2d at 1030 (same). A contrary rule would be
nonsensical, allowing any party that had otherwise demonstrateahisent to the litigation of
an issue to avoid summary decisgmply by changing its mind.

The cases cited by McWane to support its rdissethat courts refuse to address claims
beyond the scope of complaints are all digtishable as involving claims added by the non-
moving party to escape summary judgment. NBe@/ane’s Opp. at 13. Evading summary
judgment by asserting novel claims is not the egjent of impliedly consenting to the summary

disposition of claims bwgctively litigating and briftng in these claims.

14



[l Conclusion
For the reasons given above, Complaint Couresglectfully requespursuant to Rule
3.15(a)(2), that the Commission conform its Complaint against McWane to expressly include
allegations relating to the existence, aimstances and content of
and enter an ordg@ranting partial summary degn on the issue of whether
McWane unlawfully restrained price competition and to
allow Complaint Counsel to try the remaining price-fixing allegations in the Complaint, which

may result in broader relief.

Respectfully submitted,

s/EdwardD. Hassi
Edward D. Hassi

Counsel Supporting the Complaint
Bureau of Competition
FederalradeCommission
Washington, DC 20580

Dated: June 27, 2012
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CERTIFICATE FOR ELECTRONIC FILING

| certify that the electronicpypsent to the Secretary thfe Commission is a true
and correct copy of the paper original and that | posspapex original of the signed
document that is available for revidwy the parties and the adjudicator.

June 27, 2012 By: s/ Thomas H. Brock
Attorney




