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Indeed, the Complaint itself concedes the point. (AC �~ 30 ("rising input costs").) 

In the face of this undisputed evidence, CC attempts to prop up its conspiracy and 

invitation to collude Counts with a few, scattered documents and its own strained (and, at times, 

downright fictitious) reading of them - 
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that argument, too, is not only unsupported, it is contradicted by the undisputed facts. CC's 

"fact" citation 
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Again, CC cannot 
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ARGUMENT 

Where, as here the critical facts are undisputed, summary judgment is "mandate[d]." 

Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986) (Rule 56 "mandates the entry of summary 

judgment ... against a party who fails to make a showing sufficient to establish the existence of 

an element essential to that party's case") Here, the undisputed testimony of every single 

witness 

interpretations of a few, scattered documents - 

I. CC Did Not Present Evidence Sufficient To Overcome The Sworn Denials 

The law is clear that a plaintiff confronted with sworn denials of a conspiracy must 

"produce significant probative evidence by affidavit or deposition that conspiracy existed if 

summary judgment [is] to be avoided." City ofMoundridge v. Exxon Mobil Corp., 429 F. Supp. 

2d 117, 130 (D.D.C. 2006) (emphasis added) (citation omitted). CC's few scattered documents 

fall far short of "significant probative evidence" to overcome 
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- - and a mere opportunity to conspire is, of course, insufficient as a matter of law.6 Alvord-

Polk, Inc. v. F Schumacher & Co., 37 F.3d 996,1013 (3d Cir. 1994) (affirming summary 

judgment because the "evidence tends to show only an opportunity to conspire, not an agreement 

to do SO,,).7 

6 The invitation to collude count fails for another reason: numerous courts have rejected antitrust liability premised 
on a one-way offer or invitation or attempt to collude and no court has affirmed liability in a litigated cases under 
Section 5 or otherwise. CC implicitly acknowledges this absence of caselaw by pointing only to consent orders. 
But consent order cannot create new law. FTC v. Texaco, Inc., 393 U.S. 23, 226 (1968). 

9 
FTC Docket No. 9351 

Reply Brief in Support of 
McWane, Inc.'s Motion for Summary Decision 



PUBLIC� 

Thecaselaw McWanecited in its openingbriefconclusivelyestablishes that_ 

does not give rise to an inference of 

conspiracy -- on the contrary, it is well-settled that such data-gathering by a trade association is 

legitimate and, often, pro-competitive. (See McWane's Mem. Supp. at 25-30 (citing cases); see 

also Williamson Oil, 346 F.3d at 1313 (gathering volume data was entirely consistent with each 

II. 
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is enough to grant summary decision here. Brooke Group Ltd. v. Brown & 

Williamson Tobacco 
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that a would-be supplier is not an "actual potential competitor" unless it has taken "affirmative 

steps to enter the business" and has shown a "preparedness" to do so. See also Gas Uti/s. Co. of 

Alabama, Inc. v. Southern Natural Gas Co., 996 F.2d 282, 283 (11 th Cir. 1993) ("Inquiry into 

procedures is insufficient to establish preparedness ...party must ( 1 1  
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CONCLUSION� 

For the foregoing reasons, McWane's Motion for Summary Decision should be granted.� 
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Pursuant to Rule 3.24 of the Federal Trade Commission's Rules of Practice, Respondent 

McWane, Inc. ("McWane"), submits this Supplemental Statement of Material Facts as to Which 

there is no Genuine Dispute ("SOF"), and Response to Complaint Counsel's Statement of 

Material Facts, in support of
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5. 

6. 
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8.� 

-
9. Complaint Counsel relies on 

10. Complaint Counsel has not pointed to any evidence that 

11. Evidence also makes clear that 
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12.� 

13. 

14. The Administrative Complaint alleges in conclusory fashion that SIP's attempt to 

expand 
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Dated: June 28,2012 

lsi J. Alan Truitt 
1. Alan Truitt 
Thomas W. Thagard III 
Maynard Cooper and Gale PC 
1901 Sixth Avenue North 
2400 Regions Harbert Plaza 
Birmingham, AL 35203 
Phone: 205.254.1000 
Fax: 205.254.1999 
atruitt@maynardcooper.com 
tthagard@maynardcooper.com 
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William Lavery 
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Washington, D.C. 20004-2420 
Phone: 202.639.7700 
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