
UNITED STATES OF AMERICA 

FEDERAL TRADE COMMISSION 


OFFICE OF ADMINISTRATIVE LAW JUDGES 


) 
In the Matter of ) 

) 
McWANE, INC., ) 

a corporation, and ) DOCKET NO. 9351 
) 

STAR PIPE PRODUCTS, LTD., ) 
a limited partnership, ) 

Respondents. ) 

---------------------------------) 

ORDER GRANTING IN PART AND DENYING IN PART 

COMPLAINT COUNSEL'S MOTION TO EXCLUDE EVIDENCE 


OR IN THE ALTERNATIVE TO COMPEL DISCOVERY 


I. Introduction 

On June 25, 2012 Complaint Counsel filed a Motion to Exclude Evidence Relating to 
Advice Related to DIFRA and its Operations ("Motion to Exclude"), or in the Alternative, to 
Compel Related Discovery ("Motion to Compel") (collectively, "Motion"). According to the 
Motion, the Ductile Iron Fitting Research Association ("DIFRA") was created as a trade 
association in 2007, with a membership consisting of Respondent McWane, Inc., ("Respondent" 
or "McWane"), Star Pipe Products ("Star"), Sigma Corp. ("Sigma"), and United States Pipe and 
Foundry Company LLC ("U.S. Pipe"). The Complaint in this case alleges, inter alia, that during 
parts of2008 and 2009, DIFRA maintained an information exchange that collected and reported 
the total fittings shipped by DIFRA's members, and that this information exchange facilitated 
price coordination by indirectly enabling mutual monitoring of an alleged agreement to limit 
price discounting. Motion at 2; Complaint ~~ 35-37. 

McWane, Inc. filed an Opposition to the Motion on July 5, 2012 ("Opposition"). 
Although they are not parties to this action; because their interests were implicated, responses 
were also submitted on July 5, 2012 by Star and U.S. Pipe, and on July 9,2012 by Sigma. 
Having fully considered the Motion and Opposition, the Motion is GRANTED IN PART AND 
DENIED IN PART, as more fully explained below. 



II. Contentions of the Parties 

A. Complaint Counsel 

According to the Motion, DIFRA's counsel during the relevant time period in this case 
was the firm of Bradley Arant Boult Cummings LLC ("Bradley Arant"), and principally its 
attorney Thad Long. Complaint Counsel contends that, although Respondent previously 
disavowed any intent to rely on an advice of counsel defense in this case, Respondent appears to 
be doing so. In support Comp
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exhibits that Bradley Arant and Mr. Long invoked the privilege to withhold documents and/or 
testimony. Thus, regardless whether or not Respondent seeks to use advice of counsel as a 
"sword" at trial, Complaint Counsel has not demonstrated that Respondent has invoked the 
attorney-client privilege as to such advice as a "shield" against discovery? Thus, the sword and 
shield theory is inapplicable. 

It would be unfair, based on the record presented by the Motion, to limit Respondent's 
defenses at trial because of the assertion of privilege by non-parties. However, based upon the 
sword and shield theory, it would also be improper to allow Respondent to offer evidence at trial 
which Respondent withheld from discovery on privilege grounds. Therefore, Respondent will be 
prohibited from doing so by this Order, as set forth infra. Accordingly, Complaint Counsel's 
Motion to Exclude is GRANTED IN PART and DENIED IN PART.3 

Moreover, because Complaint Counsel has not shown that Respondent is withholding any 
discovery from Complaint Counsel, there is no basis in law or fact for an order compelling 
discovery from Respondent. Indeed, Complaint Counsel's proposed order would have In7.634 0 T2d of

oompelling iropducion odocumnt. ond htestimoy oer son snd wnt.iies.tohereIhat 
dMcWane.oomplaint nounsel ibelievs.that oeivilege  tnfrormaion ti gbeng wilhheld 

wimropoerl oy tBradle iArant IMr tLong tDIFRAs iroesient. sDIFRAImembr stohereIhat 
Respondent. lit is iuncleaewoh Complaint Counsel I.162 0 Td
(odirj
0  )Tj
0.0116 Tc -.54750 Td
(Iha )Tj
0.0186 Tc 1.352 0 Td
(linstat )Tj
0.0291 Tc 3.100 0 Td
(ootion )Tj
-.0218 Tc 1.236 0 Td
(fonl )Tj
0.0116 0c 2.207 0 Td
(tho)Tj
-0.00963Tc 1.055 0 Td
(GMcWaleg.)Tj
0.01868Tc -325736 -1.179 Td
(wThus )Tj
0.0163 Tc 2.260 0 Td
(Complaint )Tj
0.0191 Tc 4.65930 Td
(Counsel s )Tj
0.0218 Tc -4632 0 Td
(Eotion )Tj
-.0216 0c 2.291 0 Td
(to )Tj
0.0034 0c 1.71290 Td
(Compll )Tj
-0.00292Tc -.5470 Td
(is )Tj
0.0140 Tc 0.951 0 Td
(DENIED .)Tj
EMC 
/P <</MCID 34>>BDC 
0.0078 Tc 4-173328 -.349 Td
(wFinally )Tj
0.0161 Tc 3.328 0 Td
(womplaint )Tj
0.0229 Tc 4Counsel i a s  not Cdemoystra0  tasis for tmodifyng t S c h e d u i n g  tOder pn sths scaseno fre-poe odicovery  wohichCclsed CJun0.0281 T 49 Tc 1222270 Td
(o1,01 2,)Tj
00.0029 Tc 1.54710 Td
(for )Tj
0.0451 Tc 1.6436rder C p u r 0 1 6  d 3 9 T c  2 c  - 3 2 5 7 3 6 3 l 3 2 . 7 2 6  - 1 c  2 . 3 3 2  0  T d  0  T d 
 ( I o f ) T j 
 0 . 0 1 1 9 d  n9t.32 0 Td 19d i b e 0 0 . 0 2 8 1  2 3  T c  1 . 7 3 8 d v i c  0  T d 
 ( l i n 7 T j 
 0 . 0 2 9 8 1  T c  1 . 6 g i v e 4  0  T d 
 ( t i  9 d  ) T j 
 0 5 3 c  1 . 0 5 5  0  T d 
 ( f r e - p e d u i n g  0 7 T c  1 . 0 5 5 . 2 3 5   0  T d 
 ( w o m 8 5 ) T j 
 0 . 0 1 5 T c  1 . 7 3 8  2 6  - 1 . 1 7 9  T 8 i m o y  ) T j 7 0 0 1 8  T c  3 l i a n c  0  T d 
 ( l i n 4 ) T j 
 0 . 0 4 1 2 3 T c  1 . 0 5 5  r e 6  0  T d 
 ( f o n 3 b r  s ) T j 
 0 5 T c  1 . 7 3 3  0  T d 
 ( t B r 2 4 l e  ) T j 
 0 3 c  1 . 0 5 5 i 7  0  T d 
 ( o n d  ) T j 
 0 . 0 2 j 
 0 . 0 2 9 1   4 . 0 4 8 9 3 6  - 1 . 1 7 9  8 T j 
 0 . 0 0 6 2 
 0 . 0 2 2 9  T c  4 . 6 3 4  0  T d 
 ( C o u n s e l  ) - 3 3 . r 2 4 l ) T j 
 0 . 0 2 1  8 . 9 2 6 7 0  T d 
 ( i a s l e a e ) T



"Complaint Counsel discussed its concern that McWane was relying on the advice of counsel 
while still asserting privilege to prevent fair discovery on the issue. McWane claimed that it did 
not think that the attorney-client privilege had been waived, and that it would not agree to forego 
relying upon evidence at trial related to Mr. Long's advice regarding DIFRA, or any reliance 
thereofby any of the DIFRA members." (emphasis added). Complaint Counsel ve9939 0 0 cm
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