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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMI SSON

COMMISSIONERS: Jon Leibowitz, Chairman
J. Thomas Rosch
Edith Ramirez
Julie Brill
MaureenK. Ohlhausen

In the Mater of

NOVARTIS AG,
a corporabn.

Docket No. C-4364

)

ORDER TO MAINT AIN ASSETS

N N N N N

The Federal Trad€onmmission (“Conmission”), having iniated an mvestigaion of the
proposed acquison by Respondertlovartis AG (“Responden)’of the voting searities of
Fougera Holdings Ind*Fougera”) and Respondent having Ioeeirnished therater with a
copy of a draft of Coplaint that the Bureau of Competition proposegtesentd the
Conmmission for its considation and which fiissued by the Comission, would chaye
Respondent with vialtions of Section 7 of the Gion Act, as amended, 15 U.S.C. § 18, and
Section 5 of the Feddrarade Comrission Act, aamended, 15 U.S.®@ 45; and

Respondent, its atiorneys, ard counsel for the Commisson having thereafter execuedan
Agreement Containing Consent OrdefSdnsent Agreement”), containg an admission by
Respondent of all theujisdicional facts seforth in the #oresaid draft of Complaint, a statement
that the gning of said Consent Agre®ent is for settlement purposes onhdaloes not
conditute anadmisson by Respondent that the lav has leenviolatedas dleged in swch
Complaint, or that thefactsas dleged in such Complaint, other thanjurisdictional facs, aretrue,
and waivers and ber provisons as requad by the Comimssion’sRules; and

The Commisson having thereafter consgdered the matter and having detemined to
acep the execued Consert Agreenert ard to place sich Consert Agreenert onthepublic
record for a peod of thirty (30) days for the ieipt and corideraton of public comrants, now
in further conformity with the mrcedure desdred in Comnssion Rule 2.34, 16 C.F.R. § 2.34,
the Comnission heeby issuests Complaint, makes the following juristimnal findingsand
issues ths Order to Maintan Asses:

1. Respondent Novartis AG is a orpordion organized existing and dang business
under ard by virtue of thelaws d the Swiss Confederdion, with its headjuarters
address loated at Lititstrase 35, Basel, Switziind, V8 CH4056, and the



address d its United States subddiary, Novartis Corporation, located & 230 Park
Avenue, New York, New York 10169.

2. FougeraHoaldings Inc. is acorporation organized, existing ard doing busness
under ard by virtue of thelaws d the Stateof Delaware with its headquarters
address bcated & 60Baylis Road, Melville, New York, 11747. Theultimate
parent enty of Fougera is FougarS.C.A. SICAR

3. The Commission has jurisdtion of the subjet matter of this pro@xing and of
the Respondent, ard the proceedng is in the public interest.

ORDER
l.

IT IS ORDERED that, as usgin this Ordeto Maintan Assets, thdollowing
definitions andhe definitions ued in the Consent Ageenent and the proposed Deorsiand
Orde (and whenmacdk final and dfecive, the Decision and Order), which areincorporaed
herein by réerence and made a part hereof, shpply:

A. “Novarts” or “Respondent” mears Novartis AG, its direcoors dfficers, enployees,agens,
repreenatves, slccessas, ard assgns; and its joint vertures,subsdiaries, divisions,
groups and affiliate in each cascontroled by Novartis AG (inalding, without Imitation,
Sandoz Inc. f.k.a. Geneva Pharmaceutjdals, and Jet Mrger Sub Inc,)and the
respectve direcors, officers, employees, ageneprresentives, sucessors, and agns of
eat. AftertheAcquisition, Novartis shall include Fougera.

B. “Fougera” mears Fougera Holdings Inc., its drectors, officers, enployees,agens,
repreenatves, slccessas, and assgns; and its joint vertures,subgdiaries, divisions,
groups and affiliate in each cascontroled by Fougera Holdings¢. (includng, without
limitation, Fougera Pharaceuticals Inc. and Nycomed US Inc.), and tspeetive
directos, officers, employees, agents, eg@ntatres, successsyand assigns of each.

C. “Commission” means the Fedal Trade Comission.

D. “Decision and Order” mears the:

1. Proposed Decision ard Order contained in the Consent Agreenert in this matter d4 (ter)T] 12.7200 -



of distributing, marketing, and setlg each of the Divestire Produc.

F. “Inteim Monitor” mears ary monitor agoointed pursuan to Paagaph 11 of this Orde to
Maintan Asseas a Paragraph lll of the Decision ard Order.

G. “New Commerdalization Partne” mears ary Third Party(ies)designated by Tolmar ©
market, digribute a sdl the Divestiture Roduds.

H. “Ordes” mears the Decision and Order ard this Order to Maintan Assés.

I. “Transition Period” means, for each Mar&dtDivestitire Product,ie period begining on
thedae this Order to Maintan Assés becanes fnal and efecive ard ending, with regect
to each Maketed Divesture Producton the earér of the following dags: (i)the date on
which Tolmar drectsthe Respondent to cea® the dstribution, marketing ard sale of that
Marketed Divestiture Rrodudt; or (ii) thedae an which the New Cammerdalization Partner
commercesthedigribution, marketing, and sak d tha Marketed Divestiture Rodudt;
providedh oweve, the Transibn Period shalend not lagr than st (6) months fronthe
Order Date.

IT IS FURTHER ORDERED tha fromthedae this Orde to Maintan Assés becanes
find and dfecive:

A. Until theerd o the Trarsition Peiod, Respondent shdl take sich acions asarenecesay
to maintain the ongoing enomic viability, marketabity and competitivengs of each of
the reldaed Divestiure ProducBusinesses, to minimize any risk of loss of competitive
potentialfor such Divestiire Product Busirgses, and to prvent the detrioraton, or
impairment of such Divestiire Product Busirsses.

B. Other thanin the mame aspresciibed in the Orders, Respondent shdl not ll, trarsfer,
encumber or otherwise impair the Divestiture Rroduct Assés.

C. Until the end of the Tansition Paod, Respondent sHahaintain the opetens of the
Divestiture Roduct Busnesses intheregular ard ardinary courseof businessard in
accordance wit past pradte and/oras may be necessary to ggeve the marketdliy,
viability, and competitiveness such Divestitug Product Business and as may be
necesay to facilitate the trander of swch businessto the New Commerdalization Partner
on behdf of Talmar. During the Trarsition Paiod, Respondent shdl use ts kestefforts to
preseve theexsting relationships with thefollowing: suyppliers; vendorsard dstributors;
the High Volume Accaunts; custamers Agendes enployees;ard ahers having business
relations with ead of the repective Divestiture Roduct Busnesses. Respondent’s
responsilities shall hclude, but a not limited to, théollowing:
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1. providing eat o theregecti



D. During the Trangion Period, Respondég in consulation with Tolmar, for the purposef
ersuing an ardely trangtion



7. allow Tolmar access & reasmable businesshaursto dl such Confidential Busness
Information and employees who possess eradnle to dcate suchriformation for the
purposesof identifying thebooks, recrds, ard files drectly relatedto the Divestiture
Produds tha contain such Confidential Busness hformation pending the camplete
ddivery of sich Confidential Busness hformation to Tolmar;

8. establsh projeotd time lines for accomplishing alisks necesary to effect the
trangtionin an dficient ard timely mamer;

9. provide Tolmar with d@.0GDI@:@RA00 Mai (7.)T Cod00g app.06&EN0.0000 TD (sti)Tj 11.4000 0.0

pr(vi(e (ol(ar (itT asDint5s17600 0.0000 TBsimat(ed re)Ti 416.7600 0.0000 TD ord(r da(te)Ti 48.40200 0.0000°



marketing, commerdalization, importation, exportation, cost, supply, saks,saks
suwpport, or use d eachof the Development Divestiture Rodud to ary of Respndent’s
enployees ha (i) prior to the Acquisition, were anployees @ agerts o Fougera, or (i)
arereponsgble for making businessdecisions rdatedto those Retaned Produds that
that areprescrption pharmaceuticalfor the treament of the samdiseasesthe
Developmert Divestiture Frodud;

provided,however, that the regrictions cantained in this Order to Maintan Assés
regardng the Respondent’s use,conveyarce, provision, or disclosure of “Confidential
Businessinformation” shall nat apply to thefollowing: (i) oral antibiotics; (i)
information tha subsequently falls within the public domain through no violation of this
Orde or breachof confidentiality or non-disdosure ageemen with regect to such
information by the Respondent; (iii) information tha is recuired by Law or rulesof an
applicalde fock exchange tobepublicly disclosed (iv) information specificaly excluded
from the Divestiure ProduciAssets; andy) all intellecdual propety licensed on a non-
exclusive bass toTolmar and/or its New Commerdalization Pariner.

F. Not later than thirty (30) days romthedae tha this Order to Maintan Asses kecanes
find and dfecive, Tj diblSr00800r VIO @hddpspndent’s enployees and other
personnel who may have access to Comntidé Busines Information relatéto the
Divestiture Products ndiication of the resictions on the use of suchformation by
Respondent’s peronnd. Respndent shdl give swch ndtification by e-mail with retun
reeipt requesedor gmilar trarsmsgon, and keepa file of sichreeipts for one (1) year
after thedate this Order to Maintan Assés is issued by the Commisdson to became fina
and effective. Respondent dhalovide a opy of such notificationa Tolmar. Respondent
shall maintain complete recadsof all sich ageamens & Respndent’s registered office
within the Unied States andhall provide an officer’s cdification to the Comigsion
staing that such acknowledgment program has keenimplementedand isbeng complied
with. Respondent sHadrovide Tolmar with copie of all cerifications, noifications and
remnderssern to Respondent’s personnd.

G. Respondent shdl monitor the implementation by its enployees ad other personnd of all
applicabe restictions, and take corective ations for the failire of such employees and
personneld comply with such restitions or o furnish the writen agreements and
acknowledgments required lyig Order to Mintain Asses. Respondent shalrovide
Tolmar with copies d all certifications notificaions ard raninderssern to Respondent’s
enmployees and other peroonnd.

H. Respondent shdl adhereto and alide by the Remedal Agreamens (which ageemerts sl
naot limit or contradct, or becongruedto limit or contradct, the tems d the Orders, it
being understod that nothg in the Ordershall be cortsued to educe any obligaons of
Respondent to Tolmar under such agreement(s)), which areincorporaedby reference into
this Order ® Maintan Assets and made a part hadre



I. The purpose of this Ordén Maintan Assets igo0 maintain the ongoing enomic viability,
marketability and empetitiveness of the Divesire Produt Businesses wiin the
Geographic Tertory through the Transibn Period, to minimize any risk of loss of
competitive patertial for the Divestiture Rroduct Busnesses within the Geographic

J. Territory, and to prevenihe destuction, deteoration, or impairment of any of the
Divestiture Assés.



howeverthat, the hterim Monitor’'sservice kall not exeed one (1) yedrom the
Orde Date provided fur ther, tha the Commisson may exend o modify this period as
may benecesaly or agpropriateto accanplishthe purposesof the Orders.

. Subject to any daonstrated legallrecognized pvilege, the Interm Monitor shall have
full and complete access b Respndent’s peronnd, books, documerts, re@rds ke in
theordnary courseof business faclitiesard technical information, and such other
relevart information as he Interim Monitor may reasmnably request, related to
Respondent’s compliance witts iobligatons under thérders, inalding, but not
limited to, its dbligaionsrelatal totherelevan ases. Respondent shal cooperate with
ary reasmable request d the Interim Monitor and shall take ro action to interferewith

or impede the Intem Monitor's ability to monitor Respondesittompliance with the
Orders.

. The Interm Monitor shall sere, without bond or dier secuty, at the &pense of
Respondent, on such smmable and custary terms and conditions as the Cdssion
may set. The Interim Monitor sh&ave authdty to employ, at the expese of
Respondent, such conguilts, acountants, dorneys and dter repreentatves and
assistats as areeasonably neessaryad carry out he Interm Monitor’s duties ad
regpongbilities

. Respondent shdl i ndermify the Inteim Monitor and hdd the Interim Monitor harnless
against any losses daims, damages, liabilities,or expersesarising aut df, or in
connecion with, thepeformarnce d the Interim Monitor’s duties,including all
reasanable fees d counsel and other rrea®nalle expersesincurredin connection with
the prepaations for, or defense of, anyagh, whether or not redinig in any lability,
except tolie extenthat such losss, claims, damages, liabiis, or experes resulfrom
gross redigence, willf ul or warton acs, or badfaith by the Interim Monitor.

. Respondent shateport b the Inteim Monitor in accordace with the equirements of
the Orders andsaotherwise mvided in any agrement approved by the Comnssion.
The Interm Monitor shall evalate the eports submitted tde Interm Monitor by
Respondent, ard any reports submitted by the Acquirer with regect to the performarnce
of Respondent’s dbligationsunder the Orders a the Remedal Agreamert(s). Within
thirty (30) days from thedae te Interim Monitor recaves tresereports, the Interim
Monitor shdl repott in writing to theCommission concerning performance by
Respondent o its dbligaionsunder the Orders.

. Respondent may require the Interim Monitor and ead o the Interim Monitor’s
consultang, accountamst attorngs and otherapresentives and asistans to sign a
custamary confidentiality agreement; provided,ho wever, that such agrement shall not
restrct the Inerim Monitor from providing any information to the Cornssion.



E. The Conmission nay, among other things, regaithe Inerim Monitor and each of the
Interim Monitor’s consultats, accountats, attoneys and otherepresentives and
assstarts © dgn anappropriateconfidentiality agreemen rdatedto Commisson mateials
ard information reeivedin connection with the peformarce d the Interim Monitor’s
duties.

F. If theCammisson deemines that the Interim Monitor has @a®dto act o failedto act
diligently, the Conmmisson may appoint a supgitute Interim Monitor in the same mamer as
provided in his Paragrah.

G. The Conmission nay on its own iniative, orat the rguest of the Inteém Monitor, issue
sweh additional orders a diredionsas may be necesary or agpropriateto assue cmpliarce
with therequiremerts d the Orders.

H. The Interim Monitor appointed pursuart to this Order to Maintain Asses may ke the sane
person appoimd as a Divediire Truseée pursuanttthe rel@ant provisons of the Decision
ard Order.

V.

IT IS FURTHER ORDERED tha within thirty (30) days after thedae tis Order to
Maintain Assets isssued by the Comission to beome fnal and effective, ad every thity (30)
days therefter until the end of the Trangiin Period, Respondeshall submit to the
Commisson a \erified writtenreport seting forth in detail the mamer ard formin which it
interdsto acmply, is complying, and has canplied with the Orde's. Respondent shdl submit at
thesane time a opy of its report concernng campliance with this Order to the Interim Monitor,
if arny Inteim Monitor has leenapointed Respndent shdl indude inits reports, anong aher
things that ae requiredfromtime totime, a cetaled desciption of the efforts being made to
comply with therelevant paagaphsof theOrders, including a cetaled desciption o all
substantre contactsnegotiatons, or recomendations elated 6 the trangional servicesheing
provided by the Respondeto Tolmar and/or the New Conemtialzation Painer, and a
detailed desciiption thetiming for the campletion of such dbligations

provided ho wever, that, afterhe Decision and Ordén this matter bemmes inal and
effective, the repas due underis Order to Mintain Asses may be consolidated it
and submitted to the Conission atthe same time as, the repoesguired to be
stbmitted by Respondent pursuant to Paragrgph VI of the Decision ard Order.
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V.

IT IS FURTHER ORDERED tha Respndent shdl notify the Commisgon at lkeas
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