


with 21 % of the errors affecting January 2008 invoices. Complaint Counsel further 
contends that 



Complaint Counsel notes that, among other things, Dr. Schumann reviewed the record 
and applied a variety ofeconomic concepts, such as oligopolistic interdependence, to 
draw conclusions about the relevant market and the behavior ofRespondent and others in 
the market. Dr. Schumann's opinions, and the underlying methodology, are best tested, 
Complaint Counsel argues, through vigorous cross-examination. 

In addition, Complaint Counsel states that Dr. Schumann did not ignore the sworn 
statements denying any unlawful agreement, but considered the statements and concluded 
that the denials did not fairly meet the allegations of the Complaint. Finally, Complaint 
Counsel asserts that Dr. Schumann's opinions are not offered to replace the function of 
the trier of fact, but to assist the trier of fact by placing the evidence in an economic 
context. 

III. 

A. Applicable Legal Standards 

As stated most recently in the Order Denying Respondent's Motion to Preclude 
Complaint Counsel's Proposed Proffer of Investigational Hearing Transcripts at Trial, 
issued August 15,2012: 

"Motion in limine" refers "to any motion, whether made before or during 
trial, to exclude anticipated prejudicial evidence before the evidence is 
actually offered." Luce v. United States, 469 U.S. 38,40 n.2, 105 S. Ct. 
460,83 L. Ed. 2d 443 (1984); see also In re Motor Up Corp., Docket 
9291, 1999 FTC LEXIS 207, at *1 (August 5, 1999). Although the 
Federal Rules ofEvidence do not explicitly authorize in limine rulings, the 
practice has developed pursuant to the court's inherent authority to 
manage the course of trials. Luce, 469 U.S. at 41 nA. The practice has 
also been used in Commission proceedings. E.g., In re Telebrands Corp., 
Docket 9313, 2004 FTC LEXIS 270 (April 26, 2004); In re Dura Lube 
Corp., Docket 9292, 1999 FTC LEXIS 252 (Oct. 22, 1999). 

Evidence should be excluded on a motion in limine only when the 
evidence is clearly inadmissible on 



Chapter One, No. 9329, 2009 FTC LEXIS 85, at *20 (Apr. 20, 2009) 
(citations omitted). "Denial of a motion in limine does not necessarily 
mean that all evidence contemplated by the motion will be admitted at 
trial. Denial merely means that without the context of trial, the court is 
unable to determine whether the evidence in question should be 
excluded." Id. (quoting Noble v. Sheahan, 116 F. Supp. 2d 966,969 (N.D. 
Ill. 2000». 

(quoting in partIn Re POM Wonderfol LLC, 2011 FTC LEXIS 77, at *3-4 (May 5, �
2011». �

When ruling on the admissibility ofexpert opinions, in particular, courts consider 
whether the expert is qualified in the relevant field and examine the methodology the 
expert used in reaching the conclusions at issue. See, e.g., Daubert v. Merrell Dow 
Pharmaceuticals, Inc., 509 U.S. 579 (1993) and the many cases applying Daubert, 
including Kumho Tire Co., Ltd. v. Carmichael, 526 U.S. 137, 153-54 (1999). However, 
as noted in In re Daniel Chapter One, 2009 FTC LEXIS 85, the court's role as a 
"gatekeeper," pursuant to Daubert, to prevent expert testimony from unduly confusing or 
misleading ajury, has little application in a bench trial. 2009 FTC LEXIS 85, at *21-22 
(Apr. 20, 2009), citing Clarkv. Richman, 339 F. Supp. 2d 631, 648 (M.D. Pa. 
2004) (stating that "[a]s this case will be a bench trial, the court's 'role as a gatekeeper 
pursuant to Daubert is arguably less essential. "'); Albarado v. Chouest Offihore, LLC, 
Civil Action No. 02-3504 Section "1"(4),2003 U.S. Dist. LEXIS 16481, at *2-3 (E.D. 
La. Sept. 5,2003) (stating that "[g]iven that this case has been converted into a bench 
trial, and thus that the objectives ofDaubert . .. are no longer implicated, the Court finds 
that defendant's motion should be denied at this time. Following the introduction of the 
alleged expert testimony at trial, the Court will either exclude it at t e s t i  0  T d 
 ( i n t . n  ; n o 0 . 0 6 s 4 0 . 0 0 1 3 T j 
 0 . 0 1 1 9  ( O f e  ) T j 
 0 . r n  1 1  T c 3 5 8 . 0 8  3 8 5 . 6 
 ( e i t h e r  ) 7 8 
 0 . 0 2 2 2  T c  1 1 . 6  0  4 8 1 5 2 6 c 3 5 8 . 0 8  3 8 5 . g ( o b T d 
 ( t h e  ) T T j 
 0 . 0 0 0 4 T c  3 . 4 7 8  0  T d 
 ( i t  2 T j 
 0 . 0 1 4 4  T c 8 - 3 4 . 8 7 4  - 1 . 1 w T c  e v a t e k e e p e r  ) j 
 0 . 0 1 8  T c c  2 . 6 1 6  e i g h t T d 
 ( t h e  ) T T j 
 0 . 3 1 4  T c  5 . 0 9 7  0  T d 
 ( i t  0 j 
 0 . 0 0 5 8 4  T c  3 . 8 8  d e s e r o b j . " ) d 
 ( t i m e .  2 T j 
 0 . 0 0 2 2 4 T c  2 . 1 9 3 R a  T d 
 ( e i t h e r  2 0 6 
 0 . 0 1 5 2  T c  2 . 1 9 3  0 a n d 
 ( w i l l  ) T j 
 0 . 0 0 0 0 6 1 c  2 . 6 0 7  0  T d 
 ( F o l l o w i n g  ) 3 7 - 0 . 0 0 5 5  T c  1 . 0 4 5  0  T d 
 ( e x p e r t  0 j 
 0 . 0 0 5 8 4 2 c  2 . 8 6 3  0  T d 
 ( t e l i c a t e d ,  ) T j 
 0 . 0 2 2 5 5 2 c  2 . 1 9 3  0  T d 
 ( t h e  ) 3 2 
 0 . 0 2 0 9  T c  1 . 8 3 4 b e t t d 
 ( e i t h e r  ) T 4 
 0 . 0 2 0 9  7 4 9 - 3 2 . 9 2 1  - 1 . 1 a p p r o a T d 
 ( b e n c h  3 1 1 
 0 . 0 1 8   T c  1 . 0 4 5 u n d d 
 ( e i t h t o  ) T j 
 / T 1 _ 0  1  T f 
 0 . 0 0 8  T c  2 . 6 1 6  0  T d 
 ( D a u b e r t  ) T j 
 / T 1 _ r t  0 T j 
 0 . 0 0 1 9  T c  4 . 8 4 7 i n d 
 ( i n t o  ) T j 
 0  T c  2 . 1 5 3  T d 
 ( t h e  ) ) T j 
 0 . 3  0  T d 
 ( b e n c h  ) 7 
 - 0 . 0 0 8 4  T c  1 . 9 2 2  0  T d s t i m o n y  ) T T j 
 0 . 0 0 8 1  T c  0 1 1 9  T d 
 ( t h i s  ) 1 j 
 0 . 0 0 5 6 3 T c  4 . 8 4 7  o i c a t e d ,  ) T 
 - 0 . 0 1 7 5  T c  1 . 7 5 9  T d m  0  T d 
 ( i t  2 2 2 j 
 0 . 0 3 9  5 c  2 . 1 9 3  0  T d 
 ( t h e  ) T j 
 0 . 0 1 7 9  T c  1 . 5 4 4  0  T d 
 ( e x p e r t  ) 7 3 
 0 . 0 0 5 8 4 2 c  2 . 8 6 3  0  T d 
 ( t e  T d 
 ( n o  ) T 
 - 0 . 0 0 5 5  T c  4 . 3 1 6  0  T d 
 ( a n d  ) T 
 0 . 0 0 1 5  T c  1 . 7 5 9 a  T d 
 T d 
 ( t h e  ) 3 4 
 0 . 0 0 1 5  3 ( 4 � . 2 2 2  - 1 . " v i g o r o  T d 
 ( t h u s  ) T - 0 . 0 0 5 5  T c  3 . 6 9 6 c r o s s - e x a m i n a n t r o , ( e i t h e r  ) 7 8 
 0 . 0 ( p r e s e n t a n t r o d u c t i o n  ) T j 
 0 . 0 5  T c  1 3 . 0 7 6 8  0  3 0 0 8 2 6  4 1 6 . 8  3 7 1 . 7 7  T m 
 ( o f ) T j 
 0 . 0 1 6 4  T c  1 1 . 6  0  0 . 0 5 4 9 - 4 1 6 . 8  3 7 1 .  0  t r a r e  T d 
 ( n o  ) T j 
 0 . 0 0 9 7  T c  3 . 6 0 3 e v i  0  c e " ( t r i a l ,  ) T j 
 0 . 0 1 1 9  T c  2 . 6 0 7  0  T d 
 ( a n d  ) 0 j 
 0 . 0 1 3 3 3 T c  1 . 7 5 9 c 6 8  f u T d 
 ( w i l l  ) 9 j 
 0 . 0 0 0 1 3 2 c  2 . 6 1 6  e i g h ( F o l l o w i n g  ) T j 
 0 . 0 5  T c  1 2 . 7 9 8 5  0  5 . 0 5 9 6  4 1 6 . 8  3 7 1 . 7 7  T d 
 ( i t  2 2 2 j 
 0 . 1 6 4  T c  1 1 . 6  0  9 0 5 4 9 - 4 0 0 8 3   3 7 1 . 7 7  T m 
 ( t h e  2 1 9 
 0 . 0 2 0 9  T c  1 . 8 3 4 b u r d e o d u c t i o n  ) T j 
 0 . 0 5  T c  1 3 . 0 7 6 8  0  1 5 0 . 1 1 
 4 0 0 8 3   3 7 1 . 7 7  T m 
 6 8  7 0  T c  3 0 7 6 8  0  1 6 2 8 1  T 4 0 0 8 3   3 7 1 . p r o 7 7  T d 
 ( D .  ) T 9 8 
 0 . 0 2 2 2  T c  1 1 . 6  0  1 9 0 8 2 1 
 4 0 0 8 3   3 7 1 .  o i c a t e d ,  ) T j 
 0 . 0 0 1 0  T c  1 . 8 3 4  0  T d 
 ( t h a t  ) T T j 
 0 . 0 1 7  T c  1 . 0 0 1 " s h a k e  T d 
 ( n o  3 8 j 
 0 . 0 0 1 1  T c  3 . 6 0 3 b u 
 ( e x p e r t  ) T j 
 0 . 0 0 . 6  T c  1 . 5 4 4 a d m i s s i b l  T d 
 ( t h e  ) 5 j 
 0 . 0 1 1 6  T c  5 . 0 9 7 e v i  0  c e . " ( e i t h t o  ) T j 
 / T 1 _ 0  1 0 4 j 
 0 . 0 1 8 8 6 1 c  2 . 6 0 7 I n  T d 
 ( D .  ) T T f 
 0 . 0 3 . ) T 4 
  2 . 6 0 7 r  T m 
 ( t h e  2 6 j 
 0 . 0 0 1 0 7 1 c  2 . 6 0 7 D a  T d T d 
 ( w i l l  ) 4 3 
 0 . 0 0 0 1 3 T c  3 . 6 9 6 C h a p t d 
 ( e i t h e r  ) T j 
 0 . 0 3 . 6 T 4 
  2 . 6 0 7 O n e , D a u b e r t  ) T j 
 / T 1 _ r t  1 5 5 j 
 0 . 0 1 9  5  T c 3 5 . 2 T j 
 0 6 0 7 2  ) T T d 
 ( t h e  ) 3 j 
 0 . 0 0 5  T c  1 . 8 3 4 F T C ( e i t h e r  ) ) T j 
 0 . 0 3 2 1 T c  3 . 6 0 3 L E X I S  T d 
 ( D .  ) ) 7 8 
 0 . 0 1 3 9  T c  1 . 8 3 4 8 5 , s t i m o n y  ) T j 
 - 0 . 0 2 0 9  T c  1 . 7 5 9 a t  T d 
 ( D .  ) ) 2 
 - 0 . 0 0 3 0  T c  1 . 5 2 4 * 2 1 ; ( e i t h t o  ) T j 
 / T 1 _ 0  1  T f 
 0 . 0 0  3 1 c  3 . 1 9 5  e  T d 
 ( t h e  ) 5 
 - 0 . 0 2 0 9 5 T c  2 . 6 2 6  i e r r o D a u b e r t  ) T j 
 / T 1 _ D .  ) 3 
 - 0 . 0 9 0 1  1  1 2 . 7 9 8 5  0  0 9 0 0 0 6  2 8 8 5 9 6  3 7 1 . v . ( e i t h t o  ) T j 
 / T 1 _ 0  1 0 7 1 
 0 . 0 1 6 4  T c  1 1 . 6  0  0 0 3 . 6  2 8 8 5 9 6  3 7 1 . G o m e z , D a u b e r t  D. 





defeat summary judgment. Jacob Blinder & Sons, Inc. v. Gerber Prods. Co. (In re Baby 
Food Antitrust Litig.), 166 F.3d 112, 117 (3d Cir. 1999). In that case, the expert's 
opinion that the defendants exchanged price information was based on nothing more than 
unreliable speculation where there was no other evidence in the record to support the 
opinion, and therefore could not defeat summary judgment. !d. at 135. In the instant 
case, whether the record does or does not support any opinions ofDr. Schumann, and 
whether such opinions are based upon valid economic principles, are issues best 
determined at trial, not by way ofa motion in limine. 

Respondent has failed to demonstrate that Dr. Schumann's opinions are wholly 
unsupported for failure to be subjected to statistical testing. As acknowledged by the 
court in Moundridge, expert opinion may properly draw on economic experience and 
knowledge. 2009 U.S. Dist. LEXIS 123954, at *39. Moreover, it cannot be concluded at 
this stage ofthe proceedings that Dr. Schumann's opinions will not assist the trier of fact. 
Finally, whether Dr. Schumann's opinions gave proper consideration to evidence in the 
record that is contrary to his opinions is best tested by cross-examination at trial. 

IV. 

Having fully considered both motions and the oppositions thereto, and for all the 
foregoing reasons, Complaint Counsel's Motion in Limine to Exclude Certain Opinions 
and Price Analyses in Dr. Parker Normann's Expert Report is DENIED and 
Respondent's Motion in Limine to Exclude Opinion Testimony is DENIED. This Order 
is not a determination, and shall not be construed as a ruling, as to the admissibility of 
any expert testimony that may be offered at trial. 

ORDERED: 
D. �M�i�~�l C �a�~�i�i� 
ChiefAdministrative Law Judge 

Date: August 16, 2012 
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