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UNITED STAT ES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

COMMISSIONERS: Jon Leibowitz, Chairman
J. Thomas Rosh
Edith Ramirez
Julie Brill
Maureen K. Ohlhausen

)
In the Matter of )
)
Cooperativa de Farmacias Riertorriquefias ) DocketNo. C-

(“Coopharma”), )
a corporation. )
)
)

)

COMPLAINT

Puisuant to the provisions d the Federal Trade Commission Act, as anended, 15U.S.C.
8 41, et seq.,ra byvirtue of the athority vested in it bysaid Act, the Edeanl Trade
Commssion (“Commissin”), havzing reason to deeve that Respondent Coopéva de
Famadas Puertorriqugas (‘Coopharmay violated Setion 5 of the Fderd TradeCommgsion
Act, 15 U.S.C. 8 45, and it appe® to the Comnssion that a proeslingby it in respect
thereof would be in the public intest, herby issues this @mplaint, stating its chges in that
respect as follows:

I. NATURE OF THE CASE

1. This matter corarns a ageement amongompetingoharmaies in Puerto Rico,
through their membership and paticipation in Cogpharma, to fix prices inthdar negotiations with
third-paty payers. h furtheanceof their ®nspiracythe phamacies ollectively negtiated
contracts, induding price terms; mntracted jointly with somepayers,; and organized boycotts to
coece pyers to acept theirdemands. Coophaa has not undeken ay efficiency-enhancing
integation suffigent to justfy the chlenged condut By collectivelynegtiating pices
without any legitimate judtification or gate action o other defense, Coopharma has unreasonably
restraned competition and eaged in unfér methods of comg#ion in violation of the Fderd
Trade Commission Act.






10. Third-paty payers eimburse phanades for flling a presciption based on a
formula onsisting of a ingredient costiad a dispensinfee Forbrand pesciptions, he
ingredient cost trditionally has bee a pecentaye of Average Wholesale Pricer “AWP.”

IV. ANTICOMP ETIT IVE CONDUCT

11 Coophama, acting as acomhnation of its membe's, and in conspracy with them,
has acted torestrain competition by, among other things:

(a) negptiating, enteringinto, and implementinggeeanents to fixthe prics on which
their membes contratwith third-partypayers, ad

(b) encouraging its members to (i) refuse  ded with third-party payers except through
Coopharmaiad (ii) threden to terminate,ral terminate, @ntrads with pagrs who
refuse to delawith Coopharma on the tas it demands.

Cogpharma’s coercive activities have led somepayers to enter into individual contracts with
Coopharma membg at hidner ates than thpayer would otherwise hae paid.

A. Agreement to Negatiate and Contract Jointly

12. Pursuant to Coopharma’g-Baws, Coophana’s phamacyownermembers lect
fellow membes to serveon Coopharma Boad of Directos and mange Coopharma
operaions. The Boal ovesees ontra¢ negotiations and approgecontrats betwea
Coopharmarad third partypayers.

13. Coopharma memi= in joining Coopharmageeto participatan Coopharma’s
contracts with pagrs. Coophana’s Rules (Redamento de Socios de Coopim’) state that
its members “shall comphyith the ageements and contcas which ae gproved bythe
Members Assemblyand the Bard ofDiredors.”

14. Coopharma Medical Plans Commée was reponsible for negfiating pger
contracts from late2002 until 2008 and supervisedyogations since then. édween 2008 and
2011, Coopharma hideconsultants to negjate contrats. The Committee has hadween two
and fourmembers sincis establishment in 2002.

15. Coopharma’Boad Presidents and tiMedicd Plans Committee supervised the
consultants in their consultingle when thg negtiated with pagrs.

16. Acwordingto Coopharma’s 8ard, Coophana “was established with the principa
purpose to ke able to regotiate in representdion o all of its membe's, of which include PBM
[pharmacybeneit managr] and/or halth insurancaegptiations . . . and to establish master
contracts which adhere and unte 0.0000 TD ( PB)Tj 17d7.3200 0.0000 TD (a)Tj 5.2800.0000 TD ( Os



17. Coopharma lieves “beng ale to gt the bestantrad that is posdile is something
fundametal for phamades” and that the “bst contrat’ includes the higest reimburseent
rates. Coopharma’sagl has ben to obtain 90 peent of AWP plus a $3.00 dispensirigefor
brand phemaceuticals. Thais higherthan manyCoopharma phanades wee receivingon
most of their individual contras with pagrs. Coophana’s contact with one ngotiating
consutant gated that heshould seek to ohtain 90 percent of AWP plus a$3.00 dspensing feein
his negotiationswith payers.

18. Since 2006, Coopharmagonéated with more than tepayers ove rembursement
levels andeated ageanents on behalf dfs members with seven tiem. Theseantrads set
rates for brand pharmaeuticads rangng from 87 perent to 90 perent of AWP, with dispensing
fees rangng from $2.50 to $5.00.

B. Cdledive Efforts Coerced CVS-Caremark to Contr act with Coopharma

19. Through its menbes collective action, Cogharma forced phamacy benefits
mana@r CVS-Caemak (“Caremak”) to rescind a rée cut and tomter into a mastesontract at
a higher ate.

20. I 2008, Caremé paid d pharmades in Puerto Rico, including Coopinaat’s
members, dMedicae Pat D reimbursenent rateof 87 pecent ofAWP plus a dispensintge of
$2.50 for each brand presaiption. For commercial business,Caemak’s rembursement to
Coopharma phranades rangd from 85-90 perent of AWP plus a dispensingd of
$2.00-$3.00.

21. To remmn competitive with other PBMs, Carark notified phemades througpout
the countnythat, efective January, 2009, it was redutg theMedicae Pat D reimbursenent
rateto 86 perent of AWP plus a $2.00 dispensireef Phanacies aross the Wited States
accepted theseterms.

22. Coopharma ganized its members to oppose the Gak tems. I held regonal
meetings in Decemba 2008 and communicated to membe's the staus of the negotiations.  Its
contract negotiator co-signed amanorandum tlling membe's of “the HISTORIC ogp@d00 TD (mbe)Tj 20.6-



24. Coopharmalso informed Canmark that it was tellingCaremeak clients that
Caremak was threataing to teminate phamnacies thadid not accpt Caremak’s rate change.
This pressurg Caremek to agquiesceto Coopharma’s deands or fae losingcustomers with a
more limited pharmacnetwork.

25. Responding to thegasureCaremek rescinded the Pab ratechang forthe
pharmaies that sent letterrejeting the hanc.

26. Coopharmalso pressure Caremek to enterinto a masterantrad on all lines of
business,incuding Medicare Pat D. Co@harma used three tactics: demanding to negotiate
and contract collectively, threatening tha its menbeas would terminate ther Caemark contracts,
and contacting Caemak’s dients

27. Hrst, Copharma repeatedly asseted its “authority to represent the pharmacies” in
its communications with &emark. For example, its contracegtiator told Caremarthat
“effective immediately none of our memba's will negotiate independently.” Cogharma dso
instructed its menbes“TO NOT SIGN ANY CONTRACT SEPRATELY [ indins



would have pa all members the loweates it pag to non-Coopharma indapdent phanacies

in Pueto Rico. Caemak’s price concessbns toCogharma cog it approximately $640,000 in
2009 alone.

C. Payer Concesspbnsin Individual Contrads

31. Themere threat of collective terminations benefitted individual Coophama
pharmaies & a cost of millions of dollars to third-pampayers. Coophana phamacies
obtained higher reimbursement rates from Medco and Medicare Mucho Mas, through its PBM,
even thoup negtiations with @opharmadid not result in a masteowctrad¢ with Coopharma.

32. Coophamainformed the Medco PBM in 2006



36. At an October 25, 2009 meeting, Coophama’s membeas agreed to terminate ther
contracts with anypayer thd failed to adjust nenbursement ri@s to maintain the exisgy level
of reambursement, which thesalled ‘AWP cost neutrality

37. Pursuant to their colliéee decision, Coopharnraembersesisted Humans
amendd rates and soulgt restoréion of the preSeptember 26, 2009mpensation levels. On
Decembe 7, 2009, Cogpharma wrote Humanathat it was teminating its membe's contracts,
stating ‘as appoved in an ExtraordingrAssemblyof the COOPHARMA membship held on
October25, 2009, . . . all members GOOPHARMA withdraw a pharmag service providers
to Humanaandits pdicyhdders. .. . This decisionis fina and is the end resut of a ddiberate
process involving the entirenembership.” Cooplana denanded that Hunma ageeto contrat
terms that would iae paynent levels bdcto the preSeptember 26, 2009reunts.

38. When Humana asseted that Coopharma lacked legal authority to terminate its
membeas contracts, Cogharma encouraged its membas to terminate thdr contracts, and mog
did sa Although Humanawas ale to maintain enough of a negwork to continueto goerate in
Puerto Rico, Coopharmatonduct disrupted its business.

VI. NO LEGITIMATE JUSTIFICATION F OR THE CONDUCT

39. Coopharma did not und&ke any activities to integatethe delivey of phamacy
services of its members and thusneet justfy its acts and prtices dscribed in thedreging
pargraphs. is members neithesharel finangal risk in providing phemagy service nor
integated their delivey of cae to paients.

40. Coopharma conduct heinot been @sonablyelaed to anyefficiency-enhancing
integration amongts members.

VII. PUERTO RICO REGULATION OF HEALTH C ARE COOPERATIVES

41. h 2004, Puerto Rico enad Law 239 to providdor the stablishment and
regulation of coopmtives. b L.P.R.A. § 4381et seq.) Law 239 delares that suchapperdives
“shell not be considered conspiracies a cartels to restiict business..nor shdl the contracts
enteed betwen the sme and theimembers...benterpraed as illegl restrictions of
business. . ..” aw 239 stablishes the Corporan parala Supervision ysegiro de
Coerativas e Pueto Rico, known as CC5SEQ to regulate cooperatives.

42. COSE&C has no proas for reiewing coopeatives’ ngotiations with purchassror
for gpprovingor disapprovingrices and other tens that result from shicnegptiations. A May
7, 2012 letter from COSSECto Coopharma’s counsdl, stated that COSSECwas “currently
drafting” regulationsto “provide a sd of procedures toreview and gpprove the business
activities and ontrads of health ca povider @operaives on an onging bais.” COS&C
does not havanyregulations now, nor did thegxig while Coopharma waenggng in the
conduct deged in Pargraphs 1140.



43. NeitherCOSEC nor anyother Puerto Ricogencyor official has gproved ay
Coopharmaantrac with anypayer.

44. n 2008, four gas afterenating Law 239, Pudo Rico enated Law 203 26
L.P.R.A. § 3101et seq.) to regilate “mllective bagaining’ between provides of halth cae
services, including phemades, and third-paty administrators and h&h services
organizations.” law 203 athorizes such collective f@aining but onlyunder speified
conditions. Among other things, it requires that the group of health care providers compriseless
than 20 pasent oftheir spemlty or sevice in e&h spedied geogaphicarea and thathe goup
regster with the Puerto Ricoogernmat beforeinitiating anycollective bagaining Law 203
also barsthreds to boygott, go on strike, or otheroordinaed ac



IX. VIOLATION OF THE FTCAC T

49. Theacts and practices desaibed above constitute unfair methods of competition in
or afecting commercan violation of Section 5 of the Berd TradeCommssion Act, as
amended, 15U.S.C.8 45. Sud acts and practices, or theeffects thereof, are continuing and will
continue or ecurin the absereof therelief heren requeted.

WHEREFORE, THE PREMISES CONSIDERED, the Felerd TradeCommssion has
cause this Conplaint to be signg byits Secretaly and its officidseal to be heto dfixed, at
Washington, D.C., this day , 2012.

By the Commis®n.

Donald S. Clark
Secreary
SEAL



