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In the Matter of ) PUBLIC
)
McWANE, INC., ) DOCKET NO. 9351
Respondent. )
)
)

COMPLAINT COUNSEL’S OPPOSITION TO TOMMY E. BRAKEFIELD’S
MOTION TO QUASH SUBPOENA OR FOR PROTECTIVE ORDER

Without providing any compelling reason, Mr. Brakefield’s August 29, 2012
Motion to Quash Subpoena or for Protective Order (“Motion”) asks this Court to break
with its prior rulings and exempt him from appearing at trial. Due to Mr. Brakefield’s
participation in, and proximity to, the alleged wrongdoing at issue in this case, his
presence at trial is vital to the resolution of the claims. Having denied similar motions in
the past, we ask the Court to deny this Motion.

BACKGROUND

Tommy E. Brakefield was the National Sales Manager of alleged co-conspirator
SIGMA Corporation (“Sigma”) from 2003 until the end of 2011. Mr. Brakefield is also
the President of the Ductile Iron Fittings Research Association (“DIFRA”), the trade
association that the Complaint alleges implemented an unlawful information exchange
among the three primary suppliers of ductile iron pipe fittings, Sigma, McWane and Star
Pipe Products Ltd (“Star”). In connection with these allegations, Complaint Counsel and
Respondent deposed Mr. Brakefield on May 4, 2012, separately as Sigma’s employee

and as DIFRA’s President. On August 23, 2012, Mr. Brakefield provided a declaration
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authenticating DIFRA documents. On August 15, 2012 and August 17, 2012,
respectively, Complaint Counsel and Respondents issued subpoenas ad testificandum
compelling Mr. Brakefield’s testimony at trial. Mr. Brakefield’s testimony at trial will be
directly relevant to one of the issues at the heart of the Complaint: whether DIFRA
facilitated collusion between Sigma, Star, and McWane.
ARGUMENT
Mr. Brakefield’s live trial testimony is vital to Complaint Counsel’s case. Mr.

Brakefield’s asserted burden in appearing is insufficient to excuse Mr. Brakefield from



thus whom to call to testify at trial.” 1d. Depositions also provide parties material for
cross-examining and impeaching witnesses. See7 Moore’s, § 30.02[1] at 30-14.

Thus, Mr. Brakefield’s live trial testimony is not “unnecessary” whether his
testimony is “fully known and is available to counsel” or not. Motion at § 6. That
Complaint Counsel’s learned what Mr. Brakefield would likely say at trial during his
deposition does not, alone, obviate Complaint Counsel’s right to present his testimony
live at trial if it wishes. As Shering-Plouglexplains, this is precisely the purpose of
depositions. Moreover, Mr. Brakefield’s trial testimony will likely address documents
that had not been produced as of the time of his deposition. Additionally, this Court’s
ability to assess Mr. Brakefield’s credibility is an important reason for bringing Mr.
Brakefield to testify live at trial.

The bases for Mr. Brakefield’s claim that attending trial would be burdensome do
not overcome Complaint Counsel’s right to present Mr. Brakefield’s live trial testimony.
This Court has compelled testimony from witnesses when the burden to them has been
“minimal.” See Scheringlough, 2002 F.T.C. LEXIS 176, at *12 (compelling

deposition testimony). A busy schedule or work
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