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EXECUTIVE SUMMARY

Overwhelming evidence at trial demonstrated that McWane made its pricing decisions
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declined more in the second half of 2608, during DIFRA’s brief operational period. Indeed, Mr.
Tatman concluded in late Summer 2008 that the prospects for his fittings business looked bleak
for the next three to five years. (Tatman, Tr. 96-68). The direct evidence of McWane’s
independent and pro-competitive pricing was thus overwhelming.

In the face of all this direct evidence of McWane’s independent and pro-competitive
decisions to underprice its competitors, Complaint Counsel put on a strictly circumstantial case.

But a circumgtantial case failg jn the first instance becapspthe evidence was averhelmine that

MQWanﬁ did not_eneare_in narallel nricing (which ic o vaquired plamont Af ant Aircisnctantin ;
I
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down (when it suited their interests) - - and all three companies continued to offer their
customers a myriad of job price discounts, rebates, and a host of other price concessions. That is
called “competition.” Judgment on Counts 1-3 should thus be granted in McWane’s favor.
Judgment should also be granted for McWane on Counts 4-7 which allege that McWane
monopolized domestic Fittings. The overwhelming evidence at trial demonstrated that imported

and domestic Fittings are entirely interchangeable and, indeed, a flood of cheap imports from

China, India, Korea, Mexico and Brazil surged into the U.S. over the last decade and drove the

Trade Commission unanimously determined only a few years ago that cheap imports from China

USSR | M. FURIUNPUCT WL RS ST VLS S 1 — g
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get into domestic Fittings. Neither its board of directors nor its banks authorized the company to
exceed its capital expense limits. As a result, it was never an actual potential competitor in the
alleged domestic fittings market. On the contrary, the overwhelming evidence at trial showed

that Sigma had no viable option in mid-2009 for getting into domestic Fittings during the brief

BugiAerigaperiod and ite degision patwfritemdomanic ~reduntion basdertvin w1 e -
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Chinese imports had surged “into the United States in such increased quantities or under such
conditions as to cause market disruption to the domestic producers[,]” , but then-President Bush
declined to impose the recommended tariffs. (RX 730.009.); JX 642 (Page, Dep. at 18-19).)

Imported Fittings have increased their share significantly since then, while the domestic industry
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2009{.}” (Complaint §36.) Count 3 aileges that McWane “invited” Star and Sigma to collude,

s xrnfatian AP Cantine & Lher mnaram o =11 0O . +

Counts 4-7 allege that McWane monopolized, attempted, and conspired to monopolize a
market for domestic Fittings, in violation of FTC Act Section 5, by “excluding” its alleged co-

conspirators, Sigma and Star, from sourcing and re-selling domestic Fittings. Counts 4 and 5

EEIBQG fh?]T MCWHTIF. “f‘.Yf‘.h]dEd” Sioma hv aoreeing 10 cell it dameciis Bittinage undar o nme voans

sales agreement signed in September 2009. Counts 6 and 7 allege that McWane “excluded” Star
by issuing a domestic rebate letter to its customers in September 2009. (Complaint, 97 1, 46.)
McWane’s Answer denied that it participated in any unlawful conduct. (Answer 9§ 2-7, 35-70.)

.H@?ﬁh_—ﬁiv . ’ X L
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2012 press release further confirmed that the Commission was alleging a conspiracy which
“disbanded in early 2009[.}" (January 4, 2012 Statement by Federal Trade Commission,
http:/fwww _fte.gov/opa/2012/01/mewane.shtm.) The Commission had the “evidence” Complaint
Counsel relies upon during the investigative phase of this matter, but chose not to include the
allegations in its Complaint - - strongly suggesting that it understood just how weak any claims

would be.

Maoreover _(omnlaint Connsel flathv phiected apd zefosed to answer MeWane’s

I

——
- T

interrogatories seeking all bases for its Complaint during the discovery period. (See Complaint e
— .(—’__ -

related to April 2009 or June 2010 in response to McWane’s interrogatories specifically asking

for all bases for Complaint Counsel’s contention that “consumers were substantially injured or
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regardini the prices of Non-domestic Fittings.” (Complaint Counsel’s Rgsnnnses
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At the final pre-trial conference, Complaint Counsel nonetheless for the first time argued
that its new-found allegations were part of the same conspiracy alleged in the Complaint:

JUDGE CHAPPELL: Who, whoa, whoa. Let’s get down to the bottom line.
Are you saying that April, 2009 and June, 2010 are
different conspiracies?

MR. HASSI: No, Your Honor.
JUDGE CHAPPELL: How many conspiracies are there?

MR. HASSI: Your Honor, there’s one conspiracy between the three
companies. There are different events that happen along
the way. We didn’t list every event in the Complaint.

{Freal Prahestinz Goufarance @ td) 208 To sl W) ;
—

The April 2009 and June 2010 allegations were tried over McWane’s objection, and
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followed McWane’s prices down. Job price discounts and other concessions remained rampant.
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analysis of McWane’s existing published multipliers, what it believed was the much lower true
invoice price that resulted from job pricing, and where he believed McWane should set its new
published multipliers. (Tatman, Tr. 887.) As a result of his analyses, McWane kept its list prices
from mid-2007 in place and, on January 11, 2008, announced new multipliers that were not only

“Wang’s nrior

much lower than Si

multipliers and even, in some states, its invoice prices. (Tatman, Tr. 882, 884-885; 892-893; CX
1178; CX 1664; RX 591.)2 Mr. Tatman did this is order to win business and gain share.

{Tatman, Tr. 967 (“From a competitive environment, I went out and I tried to get volume, I tried

‘o —re - i T
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letter? Trying to figure out what Tyler was doing with its multipliers? A. Yes”); 3692-3693 (“Q.

Once you got that, did vou and Mr. Fox and_the afhers disryggk%

L3

§'§"‘§- -

e

McWane was doing with its multipliers prior to receiving McWane’s letter from his customers.

e w . o
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below Sigma's multipliers at the time; right, sir? A. Correct. Q. Now, you say you’re almost --
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As a result, he issued multipliers that were substantially below Sigma and Star in virtually every

state across the country which, he hoped, would allow McWane to back share and “make victory

all the swe[e]ter.” (RX 424; Schumann, Tr. 4284-86.)

D. McWane Star, And Sigma Provided Job Price Discounts And Other Price

—J
{Jb—

(IR

Lo
"

The trial evidence establishes that McWane contimied to offer hundreds and hundreds of

job price discounts and a host of and other price concessions throughout 2008 and beyond, as did
Sigma and Star. Every single witness denied having any agreement to eliminate or reduce job
pricing. (Tatman, Tr. 924; Rybacki, Tr. 3659; Minamyer, Tr. 3278; McCutcheon, Tr. 2554,
2689-2690.)

Mr. Tatman testified, and Star and Sigma confirmed, that McWane continued to

aggressively offer job pricing and a host of other price concessions to its customers throughout
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2052-55 & RX 17 (“examples of where Tyler has in writing current pricing good through June™),

2071-74 & RX 37 (“for what it is worth, I was told by HDSW [HD Supply] . . . that Tyler and

L_']' 1 L ; F ey NG o L T e MR
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“None.”).) He also specifically denied coming to any agreements with McWane regarding the

January 2008, June 2008, and June 2010 multipliers. (Pais, Tr. 2045-2048 (“Absolutely not.” ...

[\

iﬁ‘ E—
s

uI’
1

P T

Tatman, Mr. Jansen, Mr. Frank, or Mr. Page. (Rybacki, Tr. 3649-3651 (“Never.” ... “Never.” ...

“No.” ... “No.”), 3659 “No, I did not.”), 3682-3683 (“Never.” ... “No.” ... “No.” “No.” ...
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Mr. Tatman and other McWane witnesses testified that they made their pricing decisions

independently at all times. (JX 644 (Tatman, Dep. at 138-139) (“independent decision™); JX 643

(Tatman, IHT at 108-109. (“an independent decision™)). Jerrz_lq,gsen, McWane’j_Nannnal—

53

independently. (JX 637 (Jansen Dep. at 271).)
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(Rybacki, Tr. 3719 (*Q. In fact, Mr. Rybacki, you were so -- so upset, you thought they were

B predatorily low, those prices; right? A. Yes. I wanted to sue. O. You thoyeht ghout actuallv

- dromi e gt ey ———— oty o N S D

McWane’s list price decrease from customers after the fact and internally decided - - on its own -
- to follow McWane’s lower price lists. (McCutcheon, Tr. 2526-2527.)
At trial, Complaint Counsel asked questions only about a single, brief telephone call Mr.

McCutcheon placed to Mr. Tatman - - after McWane had announced its dramatic list price drop

LA i (07 00 (03 0 Kl i i el 411 3 i |

prices down. Mr. McCutcheon flatly denied discussing prices or reaching any agreement with
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of knowledge and complete uncertainty about what Star would do. He internally opined to his
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Dr. Schumann agreed that McWane’s decision to undercut Star and Sigma was entirely
consistent with independent and pro-competitive conduct and Mr. Tatman’s goal of winning
back market share:

Q. Dr. Schumann, I didn’t ask you if they implemented it. 1 asked, one way to get back

your share is to announce multipliers that are lower than your competitors have in the

market; right, sir?

A. One way to get back share would be to have prices — negotiate prices that are lower
than your competitors’ prices.

(Schumann, Tr. 4061-4062,4167-4169, 4268, 4286, 4269-4273 (McWane’s Spring 2008

b F — i — Hﬁg_zﬁ;ﬁ-* éﬁf‘f .

f
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McWane multipliers were lower than what multipliers were on the Sigma map™).)

In the face of overwhelming testimony and contemporaneous documents that McWane
made its own, independent price decisions - - and the hundreds of sworn denials of any price
agreements - - Dr. Schumann nonetheless opined that he could infer a conspiracy from a small
handful of documents. But cross-examination demonstrated that Dr. Schumann’s opinion was

only his own, untestable say-so - - which he simply made up.
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4175, 4175-4176, 4176, 4177, 4178-4179 (“Nothing on the document indicates it was sent to
Sigma or Star”), 4179 (“I don’t show anything that indicates it was provided to Sigma or Star,

that is correct”), 4201-4202 (“I am not saying that those rough drafts caused the conspiracy,

that’s correct. . . . I don’t say_in my report that it was given to Star and Sigma. that’s risht™

4211-4212, 4223, 4225, 4227, 4229-4230, 4232).°
Dr. Schumann’s interpretation of CX 627 is indicative of his re-imagining of the facts to
support his conspiracy opinion - - an opinion he formed six months before the Complaint was

filed. (Schumann, Tr. 4050 (“I didn’t think it was necessarily just a horrible case™), 4051, 4053

L9 N I X L S ——y s AT T L wm

STl s [ P T P—y

1

-

e i

“brainstorming document” he prepared for the first of several internal discussions with his
management in Winter 2008 about whether or not to follow the 25% list price increase Sigma
had announced in Fall 2007 (and Star had followed).” Given the housing crash and the steep
drop-off in municipal waterworks projects, McWane’s long-term loss of market share to Sigma,

Star, and other importers, and the steep increase in 2007 in the cost of pig iron, scrap, and other
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Mr. Tatman testified that, as a result, the “core” of his brainstorm was his belief that it
would be better for McWane to keep its published prices lower than Sigma’s and Star’s prices,

so that it could to win back business and “gain share”, and to continue to adjust them downward

“as required to remain ‘meDﬁﬁﬁ!ﬁ within snv_givep market araa That?a +ha anen £ b

! s ;
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pricing them and winning back business - - and it was infernal to McWane and thus not
communicated to Sigma or Star or contained in any McWane customer letter. (Tatman, Tr. 363-
364 (“Never did that™), 362 -363 (“Actually, no. . . . If you look at our letter that we put out, it
has none of these four elements in it, not one™).)

Dr. Schumann simply ignored all of that testimony. In his mind, CX 627 was something

. L2 L) e ? fal J . ¥ T o L N S - - O -
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Q And the words ‘must cooperate’ aren’t in this at all, right?
A. That’s also correct.
Q. And it doesn’t say you must cooperate or prices will not increase further, does it, sir?
A. That is correct.
(Schumann, Tr. 4203).

Dr. Schumann also acknowledged that the January 11 letter said nothing at all about

another core tenet of his conspiracy:

Q. Right. Now, can we go back to RX 591. This letter doesn’t say anything about
centralizing project pricing, does it, sir?

A. It does not.

(Schumann, Tr. 4204-4205.) Finally, he admitted that there was no evidence to support his

— e .
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Q. It doesn’t say anything about reducing job pricing, does it, sir?

A. No, it does not.

(Schumann, Tr. 4221.! Dr. Schumann agreed that Star’§ gystomer letter and email cantained
E

t‘.'

none of the key terms of his conspiracy:

Q. And if we scroll down a little bit, Andrew, and we blow up the text, nothing on this
document says that Star is going to centralize pricing authority; correct, sir?

A. Nothing on that document that I see says Star is going to centralize pricing, project
pricine.

Q. Nothing on this document says they’re going to match all of McWane’s prices,
multiplier prices; correct, sir?

A. That is correct.
Q. Nothing on this document says that Star is going to reduce job pricing; right, sir?
A. That is correct.

%SChumann. Tr. 42303 Mareaver he concaded that MelWana Ahdained Cinwdo Tobiae e oe T4 ;

—— s B
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customers (not Star) - - and was entirely uncertain about Star’s intentions and did not consider it

to “accept” any conspiratorial offer:

Q. Yeah. What this does not say, Dr. Schumann, is: Aha, T see this email from Star. We

have arn anrestment amd ame aam o d YIT %o A1 v .4 .. .






. In fact. vou haven’t measnred ioh nricine auantified it in anv fashion for

any company; right?

A I' h 7~ nnt ~Annintad

f

!
that went on in 2008.

(Schumann, Tr. 4070, 4292); see also Schumann, Tr. 4076-4077, 4142-4143.) Nor did he create
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Q. You lefi the word, out of your quote, appears to have died down significantly; right,
sir?

A. Yes.

(Schumann, Tr. 4071, 4073.) (emphasis added)

C. Dr. Schumann Conceded That His Opinion Was Not Based On Any Peer-
j:i . kil — ‘'
© -

il

k- -_
I

Instead, he reviewed some documents and some testimony and simply offered his interpretation
of them - - a role reserved for this Court and an exercise that did not require any economic

expertise. He conceded on cross-examination that his opinion was simnlv his sav-enand.ronld
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4(85-4086 (“Well, [ meant I dido’t consider it”), 4086-4087 (“No, I did not™), 4088, 4089-4091,
4264 (“I did not get through it, that’s correct. . . . Actually, I think I didnot. 1--1--IknowI--
I believe I did not. That - - I did not™), 4367 (“I did not report the blue books. That’s correct™),
4371}).)

- VL.  Cheap Imports Dominate The U.S. Fittings Market

As has been the case with much of the heavy manufacturing sector in the United States,

R T S TS

International Trade Commission, sales of non-domestic Fittings into the United States increased
by 47.2% between 2000 and 2007. At one time, most Fittings used in waterworks projects in the
United States were manufactured in the United States; in addition to McWane, full-line domestic
manufacturers included U.S. Pipe and Foundry Company (“U.S. Pipe™), Griffin Pipe (“Griffin™),
and, American Cast Jron Pipe Company (“ACIPCO”). (Tatman, Tr. 1046-1047; IX 644
(Tatman, Dep. 191).)

Beginning in the mid-1980s, importers began to successfully convert end users’

specifications for domestically produced Fittings to so-called “open” specifications, which
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in form and functionality non-domestic and domestic Fittings that meet AWWA standards are
completely interchangeable. (Tatman, Tr. 878-879; Webb, Tr. 2730-2731.) It is thus an
undisputed fact that Fittings are commodity products. (JSLP §12.)

Sales of domestic Fittings declined year-over-year-over year in the face of this import
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cheap imporfs, McWane filed a complaint before the International Trade Commission (ITC) to

challenge the surge in imports. (RX 730.) In December, 2003, the ITC determined that Fittings
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VIL.  Star Quickly and Successfully Expanded Into Domestic Fittings
In February 2009, Congress passed the American Recovery and Reinvestment Act

(“ARRA”) to stimulate the domestic economy. In an effort to support domestic manufacturers,
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Tyler tried this ‘loyalty’ program before and we beat them down
with better service, flexibility, price etc. . ..

Everv_onstomer Lialked tois nissed this.will henefit ns oveatly,

McWane rebate policies in the recent past. In 2003, Mr. McCutcheon and his Star colleagues
complained to the ITC that McWane had a rebate policy that allowed it monopolize the Fittings

market. (McCutcheon, Tr. 2584-2585.) But the ITC unanimously concluded the story was not

right. Instead. it_concluded that surging Chinese imnorts were the real nroblem - - not MeWane !

or its rebates - - and were causing material damage to the U.S. domestic producers. The ITC
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Q. And after Tyler's rebate policy was issued;
right, sir?
A. Yes, sir.

Q. You sold to HD Supply. We saw that yesterday.
A. Yes, sir.

Q. In fact, you sold to HD Supply the very same
month the rebate policy came out, September; right,
sir?

A. Yes, sir.

Q. Afier the policy came out, you sold to Ferguson?
They purchased your domestic fittings?
A. Yes, sir.
(McCutcheon, Tr. 2591-2592, 2607-2608; CX 1973.) Mr. McCutcheon and other Star

executives acknowledged that Star grew its domestic Fittings sales month after month after
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By the end of 2011, Star had doubled its share of the domestic Fittings segment of the

iie alicegd 1NN/ 0 T it 1o Lat 3 . 1 mr 31 ey

Tr. 3027-3028; JX 694 (Bhutada, Dep. at 71); McCutcheon, Tr. 2595; Schumann, Tr. 4423).
And in 2012, as a Star executive testified, the company is on pace to have its best year of
domestic Fittings sales yet. (Bhargava, Tr. 3028.)

Unlike Dr. Schumann, Dr. Normann analyzed Star sales records and found that, in some
states, Star’s share of the domestic segment was 20-30% of the total domestic Fittings sales

(and, in a few, even higher). (Normann, Tr. 4930-4931.) Even Dr. Schumann had to agree that
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operating at full capacity. (Tatman, Tr. 1046-1047: JX £43 S Taman THT af 47510 ARR A did
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distributors, who held significant market power over it. (Tatman Tr 660 (“Thic ic 2 vwaal - :

¥=

|
1

weak stance in this letter because 1 know when I write this letter that I'm a .Chjhuahua barking at
Rottweiler and I know who has the power here.”).) It was never McWane’s expectation or
intention to profit from ARRA by overcharging its customers. (RX 595 (“It has never been our
intent to overcharge because of the Buy America provision™); Tatman, Tr. 981 (“we didn't want
to overcharge in the short term, make a large business profit off the situation and set ourselves up

for the long term where people felt that we took advantage of the situation.”).) McWane’s
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McWane domestic customers. (JX 643 (Tatman, IHT at 157-160); McCutcheon, Tr. 2588-
2590.)

As Star’s salesmen quickly realized, the letter was “all bark and no bite.” McWane did
not refuse to sell domestic Fittings to the dozens and dozens of customers who purchased

domestic Fittings from Star. (Tatman, Tr. 714-718, 720, 725-726, 731-732; JX 638
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99); JX 643 (Tatman, THT at 197-198); JX 652 (Johason, Dep. at 17-19); IX 705 (Gibbs, Dep. at
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Q. 130. I apologize.
Now, Mr. McCutcheon, there are lots and lots of

eihl;{ _-r-pi?pr\o i hava ~nmaedacal wpalatnd Fo 40 - =

the whole thing, but many of them are related to can't
mect delivery times, delay in delivery; correct, sir?
A. Yes, sir, that's correct.

(McCutcheon, Tr. 2632-2634; CX 2294).
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T s, T

2193 inromepg Rvbackj Tr, 3677 jy camepa) .

By the end of 2008, Sigma had over $100 million in debt. (Pais, Tr. 2193-2195 in

I (s becki, Tr. 3670-3671 in camera).

Mr. Pais testified that throughout 2009 Sigma was in a “precarious position overall in financial
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capital expenditures - - far below the amounts it estimated would be necessary to begin virtual

manufacturing of domestic_Fittines |G

I (P:is, T 2178; Rybacki, Tr.

3671 in camera.) Mr. Pais testified that by the Spring and Summer of 2009, months after

ARRA’s enactment, Sigma was in a “grave” financial situation. (Pais, Tr. 2163-2164.) .

I, (i, T 2165,

2167-2168; CX 214; Rybacki, Tr. 3664-3665 in camera.) McWane’s list price decrease alone
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(Rybacki, Tr. 3665 in camera.)
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A. No, they did not.
Q. Did the board ever authorize the company to take money and

At - Tj‘z-"]fri—‘f P ST B SR B
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beyond what had been incurred?
A. No, they did not.
Q. Did you have sufficient funds at the time to do that, sir, given
the amount of debt the company had at the time?
O o —

:

y _ |
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Customers In Time For ARRA Johs

Although Sigma’s poor financial condition was the primary barrier to its abilitv to expand

into domestic Fittings, members of its management team also doubted their ability to mobilize a
manufacturing operation in time to compete for ARRA jobs. (Pais, Tr. 1761-1762, 1799,
Rybacki, Tr. 3670-71, 3677-3678; RX 682 (Bhattacharji, Dep. at 118-119).) Sigma’s leadership

believed that the opportunity to provide Fittings for jobs under ARRA, a “shovel-ready
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that this would have been difficult because was “already behind the eight ball on day one.” (JX
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T\!{;r?‘}.-.al s g i

Sigma, because he preferred Sigma’s service to both Star and McWane. (JX 669 (Groeniger,

Dep. at 87-88).) Peter Prescott from Everett J. Prescott testified that his company preferred to

purchase domestic Fittings_from Sioma_when if_ was concnrrently ordering non-flnmestic Fittinog

because Sigma was its preferred non-domestic Fittings supplier. (JX 661 (Prescott, Dep. at 35-

V- 8 AN _Thanllery Macmalidadad Mien eialaien d ae 1 L. 02 .. . 1141 1 11







consumers as a result of McWane’s conduct as alleged in the Complaint. Complaint Counsel’s
expert, Dr. Schumann, testified that he did not even attempt to do a statistical analysis of the

Fittings market during the alleged conspiracy period, or during McWane’s alleged monopolistic
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and some testimony and simply offered his interpretation of them. (Schumann, Tr. 4158-4159
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contracts, combinations and conspiracies that unreasonably restrain trade. (15 U.S.C. § 1.} The

existence of a preceding agreement is the “hallmark” and the “very essence” of a Section 1
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design and understanding or meeting of minds’ or ‘conscious commitment to a common
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(3d Cir. 2011) (“Burtch™). Complaint Counsel did not establish any of the required elements to
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full-blown trial. City of Moundridge v._Exxon Mobil Corp.. 429 F. Surm._Qg]_]_], 3 onc

2006) (emphasis added) (citation omitted). In City of Moundridge, the defendants testified, as

each McWane, Sigma and Star witness did here, that they made their pricing decisions

1 . - - ~ A aa . - 4 s .

4

had an opportunity to conspire (during a series of industry meetings) and pointed to internal
documents that they argued suggested a conspiracy. The D.C. Circuit affirmed the district

court’s grant of summary judgment and held that the plaintiffs’ “few scattered communications”
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the possibility that the primary players in the tobacco industry were engaged in rational, lawful,
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about McWane’s intent came from Rick Tatman, who cogently explained that his primary goal
during 2008 was to regain market share, a goal he planned to achieve by undercutting the prices
of his competitors through both lower multipliers and continued job pricing. Consistent with that
intent, the both the objective statistical evidence and the contemporaneous internal documents
establish that McWane continued to offer both job pricing and a host of other price conces;s'.ions
to its customers throughout 2008, 2009, 2010 and into the present. (Tatman, Tr. 387, 904-905,
907, 909-910, 914-915; RX 399, 921, 930-931; RX 598, 933-934, 995-998; RX 396, 1071-
1072.) Similarly, and contrary to any implication of an agreement otherwise, Sigma never
stopped or reduced its job pricing, (Rybacki, Tr. 107, 3715; Pais, Tr. 2192) and made no effort to
centralize pricing authority or remove pricing authority from its salespeople. (Rybacki, Tr.
3696-3697; CX 1189.) Sigma’s sale’speople always retained pricing authority and offered job
pricing all over the map. (Rybacki, Tr. 3697; CX 1189.)

Likewise, Star never stopped or reduced its job pricing. In fact, Star’s pricing continued

at a rate of a several hundred per month throughout 2008. (Minamyer, Tr. 3251-3252; CX 815;

Mﬁheon. Tr. 25121 Star witnesses testified that Sgar a!waygﬁb_nrjpﬁd whenever it ngeded

. .
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alleged curtailment of job pricing in 2008. (Schumann, Tr. 4070, 4076-4077, 4142-4145.)

McWane, Sigma and Star’s actual pricing data reflects the reality that, in the fiercely competitive

Fittings market, it was not possible (Quelimjpate or reduce ioh nrigipe. (Minagyer Tr 3277-

order”); Rybacki, Tr. 3701 (Sigma had “[njo choice but to” offer job discounting thronghout

2008).)
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company is likely aware of the pricing of its competitors™). Independent, but parallel actions are

571, 575 (Ist Cir. 2011) (“White”) (“Each producer may independently decide that it can

maximize its profits by matching one or more other producers’ price, on the hope that the market
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seller will in the future likelv be forced to met the lower nrice —

same time frame — and a seller who will not compete (like
Augusta) will lose business. But this is not an agreement to
restrain trade; it is just competition at work.

Augusta News Co. v. Hudson News Co., 269 F.3d 41, 47-48 (1st Cir. 2001).

McWane charted its own course again_in the soring of 20,(&3_@13%5
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PO_SSibiliILQﬂmistakinE_‘[he_\Morkinas of a2 comnetitive market-where firms misht increase nrice
.
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when, for example, demand increases-with interdependent, supracompetitive pricing . . . since

elements “tends to ensure that courts punish ‘concerted action’ — an actual agreement — instead
of the ‘unilateral, independent conduct of competitors.”” Id. (citing Baby Food, 166 F.3d at

122); see also Intervest Inc. v. Bloomberg, 1L.P., 340 F.3d 144, 159-60 (3d Cir. 2003) (plaintiff
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between legitimate parallel conduct and an illegal price-fixing scheme, an Complaint Counsel
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for the second theory and the complaint's allegations that the defendant's actions were
independently motivated”); see aiso In re Ins. Brokerage Antitrust Litig., 618 F.3d 300, 329-30
(3rd Cir. 2010) (“it is at least equally consistent with unconcerted action.’;). In this case,
McWane’s actions - - keeping its prices lower than its competitors’ in an attempt to gain share,
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discounts - - are much more consistent with independent and pro-competitive conduct than with

the conspiracy alleged by the sovernment. (See Tatman._Tr 978 _1005-1006 )
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dissemination of price information is not itself a per se violation of the Sherman Act.” Burtch.

= - .

Second, there is no evidence that McWane, Star and Sigma consulted each other before making

. their oricing decisions. Eagh_golysﬁmuﬂamgd_m_mhﬁrs’ pricipe chanees only after the
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him. (Schumann, Tr. 4249-4250 (“I haven’t testified to that.”).) Complaint Counsel did not
identify any specific meeting between Mr. Pais and Mr. Page at which an agreement was
purportedly reached, or point to any particular letter or email reflecting such an agreement.

Regardless, all witnesses testified that they never discussed or agreed upon Fittings prices, and
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It is well established that legitimate trade associations are perfectly legal. Citric Acid,
191 F.3d at 1097-98. Courts have also rejected any antitrust liability premised upon the theory
that a company’s decision to participate in a trade association that gathers and disseminates

aggregated tons-shipped data somehow “facilitated” price collusion. Williamson Qil, 346 F.3d at

1313 & ‘:rhauﬂ" Lt informgtinn teleting {0 £ wednge pot fond to avalide. f-l“wfﬁmm:__=
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pricing information (which it did not), it is well-settled that “[g]athering information about
pricing and competition in the industry is standard fare for trade associations. If we allowed
conspiracy to be inferred from such activities alone, we would have to allow an inference of
conspiracy whenever a trade association took almost any action.” Citric Acid, 191 F.3d at 1097-
98.

The *mvitation to collude” Count also fails because no court has ever found an antitrust
violation based upon a one-way “invitation” to collude that was unconsummated. On the

con_trafy, court after court has rejected antitrust liability when presented with a one-way offer.
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[under Sherman Act Section 2} does not add attempt to violations of Section 1 of the Sherman

Act”).

A. Complaint Counsel’s Contention that the Alleged Conspiracy Continued Into
2009 and Beyond

1. Mr. McCutcheon’s Spring 2009 Call To Mr. Tatman Does Not Support An

Inference of Consnjracy. _________
R
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diameter Fittings by about 12 to 15 percent in an effort to win back market share in segments
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was 1n anv other_wav affected by the alleged call. Courts have uniformlv umheld after-the-fact

communications as lawful. Blomkest, 203 F.3d at 1034 (affirming summary judgment, the Court
found “/sjubsequent price verification evidence on particular sales cannot support a

conspiracy”); see Baby Food, 166 F.3d at 128 (decisions to follow an industry leader’s price
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McWane announced its own multiplier change on June 17, 2010, which Mr. Tatman testified
was a result of his own independent decision-making. Importantly, that change did not match
Sigma’s announcement, which had no prices at all, but raised some states, lowered some, and
kept others the same. (CX 2440.) Star subsequently followed McWane’s multiplier change later
m June (CX 1406, CX 2441), and Sigma followed at the end of June. (CX 1396.)

This sequence demonstrates an absence of collusion rather than its presence. McWane
did not match Sigma. The fact that the Sigma and Star learned about McWane’s lower prices
from customers after-the-fact and subsequently lowered their multipliers was a rational response

to the real threat that McWane’s lower price would likely shift volume to McWane, which was
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effect”); JX 658 (Keffer, Dep. at 11-12) (ARRA impact did not last long); JX 648 (Backman,
Dep. at 109-110) (ARRA funded only “a finite amount of jobs™); JX 652 (Johnson, Dep. at 30)

o1’ TV TAS (Gahho TY ? zgg}_{ﬂ !si Q.gﬁ ﬁt hnvia ook
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-impact on Fittings sales); JX 703 (Coryn, Dep. at 24) (ARRA did not have much impact on

business).)

At et r-iig._faﬂ_,- -y Tigg—

manufacturers, like Griffin Pipe, U.S. Pipe, and Backman Foundry concluded it was not
worthwhile to expand or return to domestic Fittings production. (Morton, Tr. 2875; JX 646

(Burns, Dep. at 30-31, 35-36, 176-177); JX 667 (Kuhrts, Dep. at 38, 49-50, 74).) Mr. Backman
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Dr. Schumann’s assumption that ARRA created a sevarate domestic_Fitfines market is

insufficient to meet Complaint Counsel’s “substantial evidence” burden, particularly given the
substantial evidence that ARRA had limited impact on domestic Fittings and his own
acknowledged failure to study the impact of the many ARRA waivers.

Dr. Normann’s conclusions, in contrast, were consistent with the facts. He found
substantial evidence that domestic and imported Fittings were entirely interchangeable before
ARRA and that ARRA had insufficient impact to chanée that. (Normann, Tr. 4830, 4870 (“not
really a dramatic change in the marketplace as a result of ARRA.).)

He concluded, as a result, that there was no separate domestic Fittings market and that
McWane did not possess monopoly power in the overall Fittings market. (Normann, Tr. 4832

(“Where I guess we disagree is Dr. Schumann then implies that once the spec is determined, now
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product market: “Consumer preferences for visco-elastic foam mattresses versus traditional

innerspring mattresses . . . may vary[.] The allegations that visco-elastic foam mattresses are

more expensive than traditional innerspring mattresses and have ‘unique attributes’ are similarlv
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of it, that alone does not suggest the company possessed monopoly power. Rather, the
overwhelming evidence at trial was that McWane’s Union Foundry was simply the last dedicated
Fittings foundry standing in an industry decimated by cheap imports. A high share, under those
circumstances, does not amount to monopoly power. Uniled States v. Grinnell Corp., 384 U.S.
563, 570-71 (1966) (distinguishing monopolies obtained through business acumen and historic

accident from monopolies obtained by predatory conduct).
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level and (2) to persist in doing so for a significant period without erosion by new entry or

expansion.” AD/SAT v. Associated Press, 181 F.3d 216, 226-27 (2d Cir. 1999) (italics in
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of states McWane actualiz lowered their published multipliers. thev reduced them?™).) Di
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Even if there is a separate domestic Fittings market and the Court finds that McWane
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present. (McCutcheon, Tr. 2590.) As early as November 2009, Star’s domestic performance

had exceeded the expectations of its CEO. (See RX 231 (Mr. Bhutada’s November 10, 2009,
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MrWane’ ropsl pastnmers sih as H1) Sivwndy and Fecguson__(MeCutchean  Tr 2590,2597-

3
Webb, Tr. 2798—2800;- Thees, Tr. 3084, 3111-3112; Morton, Tr. 2860, 2867; JX 652 (Johnson,

Dep. at 17-18).) In fact, Star - - not McWane - - was selected as the preferred domestic Fittings
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for at least two years and the remaining market remains robustly competitive as evidenced by
ongoing entry, profitability of rivals, and stability of their aggregate market share.”)

The Court should also grant judgment for McWane, even if it finds that McWane had

Iv power over domestic Fitfinos. is bhecanse the mere nossecsion of mononalv newerie

not unlawful. The United States Supreme Court has long made it clear that the antitrust laws
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Food Servs., Inc. v. Pontifical Catholic Univ. Servs. Ass’n, Inc. 357 F.3d 1, 8, (1st Cir. 2004),
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2010, its first full year with product, with no apparent ramification at all. Indeed, he was unable

to identify a single distributor (out of hundreds) which wanted to buy Star domestic, but was

cowed from doing so. Complaint Counsel may point to Hajoca, but Hajoca epitomizes exactly

o

anyway, and did so. (Pitts, Tr. 3337, 3355-56, 3366; Tatman, Tr. 251-52, 687-89; CX 1606.)

Indeed, Hajoca shows that Star was right - - McWane’s letter had no bite at all - - and there is no

E“m; . 1 - T ] 1 13 ~ 1 . [ - - -- }.1. - :
- r

1

The overwhelming evidence shows that the rebate letter had about as much force as the
piece of paper on which it was written. (Tatman, Tr. 251-252, 687-689; CX 1606.) Mr. Sheley

testified that McWane naid rebates and_shinned dnmestic. Fittinos tn distribiitor Tllinaie Meter in.
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It is well settled that even true exclusive contracts that are not strictly enforced are
entirely permissible. See Digene Corp. v. Third Wave Techs., Inc., 323 F. App'x 902, 912 (Fed.
Cir. 2009); (See also Appendix of Vertical Cases.) In this case, the overwhelming evidence is
that the short-lived, unenforced Rebate Policy posed no barrier to entering the domestic Fittings
market, assuming such a separate market ever even existed.

It is unclear whether Complaint Counsel will argue - - despite Star’s success - - that the

rebates were somehow exclusionary. But, rebates are simply price concessions and, since there

and cannot cause antitrust injury. Pac. Bell Tel. Co. v. Linkline Commc’ns, Inc., 555 U.S. 438,
452 (2009) (plaintiff challenging a defendant’s pricing practices must prove that “the prices

complained of are below an appropriate measure of [the defendant’s] costs™); Ail. Richfield Co.

;i TICA D oie .\J'.-....l,. i i 'tﬂ_o ? _/_1]95\ f}ﬂ.ﬂ. t:.’n ;r.l,.g,g ? . 4
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(plaintiff must overcome a strong presumption of legality where defendant’s discounted prices
are above its average variable cost).
Complaint Counsel has not submitted a shred of evidence that McWane’s rebates were

below its average variable cost or any other appropriate measure of cost. See Safeway, Inc. v.

i T
n

defendant on predatory pricing monopoly and attempted monopoly claims, where plaintiff failed
to present evidence that defendant priced below cost). In fact, McWane’s competitor |||l
|
B (X 694 (Bhutada, Dep. at 65); McCutcheon, Tr. 2635-2636, 2646-2647; RX 601 in
camera.)

A defendant’s above-cost customer discounts are presumed legal even if those discounts
are offered under an exclusive agreement. See, e.g., Peacehealth, 515 F.3d at 903; Concord
Boat, 207 F.3d at 1061, Nicsand, 507 F.3d at 451-52, 457. This presumption of legality even
applies where the defendant has a super-majority share of the relevant market, provided the
exclusive agreement is terminable at will and on short notice. Epicenter Recognition, Inc. v.

Jostens, Inc., 81 F. App’x. 910, 911-12 (9th Cir. 2003).
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Envtl.., 127 F.3d at 1164.

2. McWane’s Rebate Letter Was Short-Term And Presumptively Lawful
McWane’s rebate policy was not a contract and did not require any customer to buy
domestic Fittings from McWane. Because it was not a legally enforceable contract or

agreement, it was not only terminable at will and on short notice, it was terminable af any time.

(CX 1606\ Fven ite natential ramificatione o Loce of trasadd sl oioe o o oo o
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anticompetitive because it was terminable by either party without cause on three months written
notice).

The rehate lstter wac analaonne tn tha markat chare dicrannte at 1cons in Mnuenvd Rant

N _____________________________________________________________________________________________________/

In that case, a boat engine supplier with 75% of the market share offered discounts of varying

levels to boat builders. The more engines a builder bought from the alleged predator, the greater
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Complaint Counsel presented no evidence that the rebate letter caused domestic Fittings
output to fall. To the contrary, the evidence is that domestic Fittings output increased after
September 22, 2009. (Tatman, Tr. 1001-1003 & RX 632 in camera.) Similarly, Complaint

E E]]pq!ij_irecenfpd nn_eiadence thatthe rehataletter rancad dha wrica of dementio Hiftinoo a0 vion
4 ]

i j

to supracompetitive levels. To the contrary, the evidence is that domestic Fiftings prices barely
kept place with inflation in 2009-2010. (Tatman, Tr. 979-981, 988-989; RX 595.) McWane’s
domestic Fittings prices increased a mere 3.1 percent in 2010, the peak of ARRA’S effect.
(Tatman, Tr. 1001-1005; RX 632 in camera.) Star’s domestic Fittings prices were higher than
McWane’s in the majority of states during this time period. (Tatman, Tr. 1001-1005; RX 632 in

camera; Normann, Tr. 4970 (“this shows that Star’s pricing was generally higher than

MelWana’e nricina ™ Frirther MeWane never avaraceed antr intantinn ta nrnﬁ'% ‘: WPD n ‘]a‘j :

1
>
E

;

overcharging its customers. (RX 595 (“It has never been our intent to overcharge because of the

Buv America provision™: Tatman. Tr. 981 (“we didn’tvant to QVt;Jnharpﬁ in the_shart term

and set ourselves u_p'for the long term where people felt that we took advantage of the

situation.”).)
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violate federal antitrust laws, despite the fact that those contracts preempted 87% of the relevant
co-generation market. 250 F.3d at 977-78. The Sixth Circuit found that: (i) no evidence existed
that the alternative provider allegedly excluded from the co-generation market actually could

have served as a lower-cost alternative to the defendant; (ii) the discounted rates the defendant
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with domestic foundries as of SeBtember 2009. (Rona, Tr. 1672-1673.) Aithouoh Sjema

required a minimum of 450 core patterns to produce those 730 types of Fittings, very few of

those patterns were even physically present in the United States, as of September 2009. (RQna,

Tr. 1673- 1675.) Mr. Rona testified that Sigma would have required at least 18 to 24 months f
|
lead time to begin production of a full range of Fittings, and approximately 6 months to produce ‘

VR Rl i Py A Q<7 ) U v edod o tbic imetablogiesl ) W e

&

unworkable_given ARR A’s shart window of onnortunity_(Bpna Jr 16711

Given Sigma’s precarious financial situation, as of September 2009, it simply had no

viable domestic supply or production option — other than to enter into the MDA with McWane.

- = - -
HE R - .

, - :
= i
' |

Sigma lacked the financial wherewithal to become a domestic Fittings supplier at that time.

I (Rybacki, Tr. 3663-
3664 & RX 242 in camera) |
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A. There Is No Evidence That McWane Had The Requisite “Specific Intent,” Nor
That It Had A Dangerous Probability Of Monopolizing Anything

To establish an attempted monopoly claim, a plaintiff must prove that the defendant

possessed the specific intent to achieve mononolv power by nredatorv or exclusionarv condnet:
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focus in sienine the MDA was on keepine jfs.gwn cuslomars.iapny and orovidine damegtic,
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ona, IHT at 218-220).) Sigma perceived that if it was unable to supply domestic Fittings to its
customers, it might also lose some portion of its non-domestic business with those customers.

(JX 689 (Rona, Dep. at 118-119); JX 688 (Rona, JHT at 187-188, 218-220).) Thus, McWane is

il el hn e ear e fal £

Times Co., 826 F.2d 177,183 (2nd Cir. 1987) (no conspiracy where plaintiff failed to prove that

alleged co-conspirator shared intent to make primary conspirator a monopoly).

V. Overwhelming Evidence Established That McWan%l%g
Competitive And Did Not Harm Comnetition Or Consvmers

The Court heard overwhelming evidence that McWane was willing to - - and did - -
compete with lower prices, discounts, rebates, and other price concessions. And, as a result, that
its imported and its domestic Fittings prices did not even keep pace with inflation. Complaint

Counsel did not present a single municipal engineer, contractor, or distributor at trial who
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prices benefit consumers regardless of how those prices are set, and so long as they are above

predatory levels, they do not threaten competition™) (quoting A#l. Richfield, 495 U.S. at 340);

pecdag

B. The Rebate Letter And The MDA Had 1.esitimate Pen-Comnetitive Renefits
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with its network of regional distribution yards and larger field sales force, was better able than
McWane to provide certain servicing benefits, such as faster delivery, to purchasers of domestic
Fittings. (JX 689 (Rona Dep. at 123-124, 133-134); JX 643 (Tatman, IHT at 176-177); JX 688
(Rona, IHT at 177-178).) Sigma’s distribution centers were more strategically located for more

efficient customer delivery than McWane’s. (JX 689 (Rona, Dep. at 311-313).) Sigma also had

relationships with certain distributors and in certain geographic areas that McWane lacked. (JX

642 (Page, Den.at 69-73).) For example. Mr. Rona of Sigma testified that ACIPCQO nreferred to
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. His opinion was nothing more than assumption and soeculation. That is not enouch. Dgybert v |
i T JP_FG%M WL Y il T T ——

|
[
™ |

district court to admit opinion evidence which is connected to existing data only by the ipse dixit

of the expert™); Brooke Group Lid. v. Brown & Williamson Tobacco Corp., 509 U.S. 209, 242
(1993) (“when indisputable record facts contradict or otherwise render the opinion unreasonable,

it cannot support a jury’s verdict.”).

VI. The Government Is Not Entitled To Any Remedy
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declaratory relief against its employment practices™); Cify of Los Angeles v. Lyons, 461 U.S. 95,
105 (1983) (past injury at hands of police did not entitle plaintiff to enjoin future police
practices). The mere possibility that past conduct might occur again 1s insufficient. Winter v.

Natural Res. Def. Council, Inc., 555 U.S. 7, 22 (2008) (plaintiff seeking injunctive relief required
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/s/ Joseph A. Ostovich
Joseph A. Ostoyich
Counsel for McWane, Inc.
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CERTIFICATE OF SERVICE

I hereby certify that on December 21, 2012, I filed the foregoing document electronically

using the FTC’s E-Filing System. 1 also certify that I delivered via electronic mail a copy of the
foregoing document to:

The Honorable D. Michael Chappell

Administrative Law Judge
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