IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA
FEDERAL TRADE COMMISSION : CIVIL ACTION
V. : No. 082215
NHS SYSTEMS, INC., et al.

MEMORANDUM
Juan R. Sanchez, J. March 28, 2013

Plaintiff Federal Trade CommissidirTC) brings thisaction againstcorporations and
individuals for violations of § 5(a) of thé&ederal Trade Commission Act (FTEGALS U.S.C.
§45(a), andthe Telemarketing Sales Rule (T5R6 C.F.R. Part 310.The ) 7 & fAMmended
Complaint names the following corporate defendants: NHS Systems, Inc.; Physician Health
Service, LLC; Plus Health Savings, Inc.; Physicians Health Systems, Inc.; Health Management,
LLC; 6676529 Canada, Inc.; Physicians Health Systemserpines, Inc.; First Step
Management, Inc.; Gold Dot, Inc.; and Nevada Business Solutions,(dokectively, the
31+6 3+6 'HIHQGDQWV’ 7KH )7& DOVR SXUVXHV FODLPV
including: Nicole Bertrand; Barry Kirsteilavid James @&er, Tasha Jn PauandLinke Jn Paul
(collectively, the 3LQGLYLGXDO *GFheH QG BsgeWNheé Court to hold each of the
Defendants liable for engaging in an international enterprise to obtain millions of dollars from
United States consumers thrbudeceptive mamding practices and unauthorized charges to

financial accounts.irf.
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consumer complainedbaut acharge, the NHS/PHS Defendamt®uld typically claim the
charges were dlnorized, even ithere waso recorded authorization available or the recorded
authorization waavailable butcontainedD QRWKHU SHUVRQYV YRLFH

The NHSPHS Defendantsitilized two consumerlists, which gparently contained
LQ G LY Inamed &y fontact information and were updated with their financial infornifation
they enrolled in aealthcaregprogram The firstlist 3'D W D E DWaBI créated by obtaining
customer informatiorfrom multiple preDecember 2006 telemarketing campaigns which had
been overseen by several of the individual defendahi&ole Bertrand andBarry Kirstein
testified the NHS/PHS telemarketers soldhe consumersin Database 1lvarious discount
healthcargorograns and their bank accountgere charged monthlyresiduals to maintain their
membership. The secondist 3'DWDEDVH ~ L Q FDecei@hidG20060e0rolf&shvoW
were immediately charged $29.95 to receive information, $29@.35roll, and $19.95 per
month thereafter Each NHS/PHS affiliated company used the databas@he financial
information contained therein wassed toobtain moneylURP FRQVXPHUVfaedD QN DFF
distributeit throughout theNHS/PHSenterprise.

The FTC takes no position & whetherthe underlyingdiscount healthcarprograms
were legitimate The FTCfocuses on the manner which F R Q V X BadlJin§rmationwas
obtainedandhow consumersverecharged. The FTGFRQWHQGV WKH "HIHQGDQWVT ¢
was todeceptivelyobtain cR Q V X Rikhbciaflinformaton and debit their accounts.

During the course ofthe telemarketing campaignthe NHS/PHS Defendants
misrepresented the cost of tiscount healthcarprograms. ' HIHQGD QW VY WH®MedPDUNH\
consumers they wouldot be chargedmisstatedthe cost of the prograsnor indicated the

consumer wouldeceive afuture credit to offset any debit The NHS/PHS Defendants sokl
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healthcare prograro several customerghich was actually dree program Jan Sesso, CEGf
Universal RX, a prescription discount benefit provider, testihis company waalarmed when
it received multiple dés from consumers indicating thdyad beencharged hundreds of dollars
to enroll ina programwhich wassupposedo be offered toconsumers free of chargeThe
NHS/PHS telemarketers also posed as government emplpyaesh asrepresentatives of
Medicare, the Internal Revenue Services, andteal Security Administratian

The NHS/PHScorporationsvere foundedby severalof the sme individual defendants
In December 2006, PHS Entergssformed to target consumers listedDiatabase 1.Bertrand
and Kirstein wer@amed ashe primary contacts for thtHQWLWLHY WKDW SURFHVVHG
payments. In June 2007, Bertrand ardrstein instructedHarry Bell to form the corporation
Plus Health Savings. Plus Health Savings began charging comssumBatabase 1 at the
direction of Bertrand, Kirstein, and Tasha Jn Paul.

Also in December 2006, NHS Systems formed and began tonatate and target new
consumers, creatinthe consumer list iDatabase 2.Bertrand, Kirstein, and Tasha Jn Paul
managed NHS SystemsHarry Bell was the nominal president of NHS Systems aas
responsible fomaintaining the bank accownénd reviewingand forwarding complaint mail
received from consumers Almost immediately, NHSSystemsreceived several consumer
complains abouttheir telemarketergalsely offering grants.By mid-November 2007, Belvas
inundated by consumer complaints and emadedrand detaihg his concerns In November
2007, Donna Newman formed Health Managemgnthich began debitingNHS 6 \VW HP V {
consumer§ D F F RXXaavase 2.

In November 2007, Newman formed Physician Health Service and Bell formed

Physicians He#h Sysgems Both companiesvere apart of a new telemarketing campaign



referred to as American Health Benefits ond.ibut again were similar to the other corporations

in



whosediscount healttareplan provider could no longer serve them. FMC adreeaccept the
clients for its MeWalues Pludiscount program, believing Nevada Business Solutiadssold

healthcareplans to all ofits customers. Nevada Business Solutiand FMC executed a written

agreementin which Greerasked FMC to bilthe



Amended Complaintalso contains the following Coungssertingviolations of the TSR:(6)
failure to disclose material conditioné7) misrepresenting total cost; (8) mapresenting rtare
of servicesy9) misrepresentingffiliation with governmentand(10) lack of express verifiable
authorizatior,

On October 1, 2010, tHeTC filed a motion for summary judgmenilasha Jn Paul and
Linke Jn Paulwho are husband and wifare the oly defendantsvho respondedand filed pro
se briefs in opposition to the motioi©n May 12, 2011, the Court foundleledraft, a payment
processing firm that handled funds for several of the Defendantgntempt of this Cou§
September 24, 2009, Orderelegraph appealed the Order to the Third Circuit Court of Appeals
on May 19, 2011.

OnAugust 9, 2011the CoutRUGHUHG Q R W LrRdtoRfbr AuKMarny7jdd§rndent

be sentto all Defendantsas a majority of the remaining D



The FTCmoves for summary judgmerntlaiming there areo genuine isues of material

fact and the ad
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make a showing sufficient to establish the existence dH&dDHPHQW HVVHQW&ade,0 WR W
DQG RQ ZKLFK WKDW SDUW\ ZLOO HHD@22WKH EXUGHQ RI SURR
3f the adverse party @s not . . . respond, summary judgment, if appropriate, shall be

enkered against the adverse partygEC v. J.W. Barclay & Co., Inc., 442 F.3d 834, 840 (3d Cir.
2006)(quotation omitted) With UHJDUG WR XQRSSRVHG VXPPDU\ MXGJPHQ
moving party has the burden of proof on the relevant issues, this means that the district court
must determine that the facts specified in or in connection with the motion entitle the moving
SDUW\ WR MXGJPHQW @3paDy. R&yd&/Co.UINR,I118 B.ZSupp. 2d 552,95
(E.D. Pa. 2000) (citind\nchorage Assoc. v. V.I. Bd. of Tax Review, 992 F.2d 168, 175 (3d Cir.
3S>&8@RXUWYVY FDQQRW JUDQW PRWLRQV IRU VXPPDU\
XQRSSRVHG HYHQ LI QR BdiadeS/R.asIH UniV,, 16Y A.\Supph.QdH7A31, 738
(E.D. Pa. 2001) (citing E.D. Pa. R. Civ. P1(t)).
There ae nogenuinedisputesof the material factan the present casehus, the Court

must determinewhether the FTC i®ntitled tojudgment as a matter of lawFirst, the FTC
claims theNHS/PHSDefendants violatef 5(a) of theFTCA. Theprovision SURKLELWYV 3XQIDL
GHFHSWLYH DFWV RU SUDFWLRHB V.9 §R%(a)QL)AH &Wt (PaktiEeR PP HU F
LV X QI Ddausek brlisvikély to cause substantial injury to consumers which is not reasonably
avoidable by consumers themselves and not outweighed by countervailing benefits to consumers
RU WR FRP8HWIWNW.LR® HVWDEOLVK WKDW cép@velurddt FettioB UDFW L

WKH )7& PXVW GHPRQVWUDWH WKDW u WKHUH ZDV D UL
likely to mislead customers acting reasonably under the circumstances; and (3) the representation
ZDV P DW RATCLYDM2g4zine Solutions, LLC, No. 7692, 2010 WL 100944t *11 (W.D.

Pa. Mar.15, 2010) (citing=TC v. Tashman, 318 F.3d 1273, 1277 (11th Cir. 2003pe also FTC



10
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avoided unauthorized debitgnd (c) there was no countervailing benefit to consumers or
competition.

This Court agrees with the FT@&s the undisputed facshiowthe NHS/PHS Defendants
violated 8 %a) of the FTCA. Their conduct was unfairas it @aused andvas likelyto cause
substantial financial injuryo the consumers The consumers @uld not reasonably avoid the
limitless financial consequences providing their account information for a supposkstount
healthcaregprogram. Additionally, any countenving benefit the consumers may have received
from enrolling in theprogramswas far outweighed by the financial burden and misfortune of
being placed o RQH RI WKH 1+6 3+6tabblsdQ GDQWV T G

Thel1+6 3+6 'HIHQGDQWVY FRQG XbBaféendadtd] DVONORH BibhtieN B W HYUR
several misrepresentationsthe consumes. The FTC does not need to demonstr&tefendants
intended todeceivethe consumergather it mustonly establish the representations were likely
to mislead customers acting reaably under the circumstareceThe FTC has met its burden.
The telemarketers misrepresented information about the prograntisessrdoliment including
the total costand their affiliation with government agencies. Thesepresentations were
materia) DV WKH\ ZRXOG KDYH DIIHFWHG WKH FRQVXPHUYfV SXU
would have justifidly relied on the informationThe NHS/PHS Defendants violated the FTCA
Accordingly, sSXPPDU\ MXGJPHQW ZLOO EH JUDQWé BraAQlaiisk H )7 &1
against the NHS/PHS Defendants

The FTC alsoclaimsthe NHS/PHS Defendantsolatedthe TSR The TSR requires a
seller or telemarketao WUXWKIXOO\ GLVFORVH 3>D@OO PDWHULDO UH"®
WR SXUFKDVH UHFHLYH RU XVH WKH JRRGV RU VHUYLFHV W

consumer consents to pay. 16 C.F.R. 8§ 310.3(a)(1)(ii). A seller or tekteragngages in a

11



deceptive act or practicender the TSRvhenit PLVUHSUHVHQWYV 3 >W@KH WRWD
UHFHLYH RU XVH DQG WKH TXDQWLW\ RI DQ\ JRRG& RU VHU
8§ 310.3(@)()(); :>D @ Q\ P DW H &f LtbeOpeiovh&hcE Wefficacy, nature, or central

FKDUDFWHULVWLFV RI JRRGV RU VHUYLKHYVY WKDW DUH WKH V

12
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hedth insuranceandwere not informeaf this mderial aspect of the program. Moreovesire
of those individualsvere not removed from the program despite their efforts to contact the
Defendantgo request aacellation of the programThe consumers wer@somisled about who
was authorized to access their accounts and how frdgueanth debits would occur.
Additionally, one of the NHS/PHS corporatiensent its consumers the wrong contact
information and didhot notify them of the error ongewascorrected.

The NHS/PHSDefendanty] X V ldudibl authorizatiomecordingsalso did not comply
with the TSR A company debiting an account is required to maingarecord whictclearly
demonstratesW KH F R Q ®uxheriz&li§riof payment with specific information. Many
consumers stated the purported authorizations recordings played tevédrenmot authentic or
had been alteredThis conductviolates theTSR and thereforethe Court will grant summary
judgmentin favor of the FTC with regard the TSR claims against those Defendants

The FTC contends thBIHS/PHS Defendantsoperated their heme as one common
enterprisewhich makes eactorporationjointly andseverallyliable for the acts and practices of
theothers This Court agreethe Defendants operated a common scheme as one enterprise and
will be held jointly and severally liable for injuries caused by violations of RREA. See
Millennium Telecard, Inc., 2011 WL 2745963, at *8. To determine whether a common
HQWHUSULVH H[LVWV FRXUWY FRQVLGHU D YDULHW\ RI IDF\
office space and officers, whether business is transacted through a maze of interrelated
companies, unified advertising, and evidence which reveals thaealodistinction existed
EHWZHHQ WKH &RUS RIUGUtirG FFCI\H \@oB, INQ 948119,1996 WL 812940,
at *7 (S.D.Fla. Jan. 31, 1996) (internal quotation marks omijte@purts have found a common

HQWHUS ULV Korgdfatdns$i ard/ $ohtwihed that a judgment absolving one of them of

13



liability would provide the other defendants with a clear mechanismavading the terms of the
RUGHU FTC v. Grant Connect, LLC, 827 F. Supp. 2d 1199, 1216 (D. Nev. 2011) (citing
F.T.C. v. Nat’l Urological Grp., Inc., 645 F.Supp.2d 1167, 1182 (N.DGa. 2008) (quotation
marksomitted).

Based upon the evidence pertaining to the relationship of the compaeid$HE/PHS
Defendants were engaged in a common enterprise and will bgongicand severally liable.
There was a common amtependent relationship between the corporatienth overlapping
actors and a common scheniEie companies shared the same lists of consumers, employed the
same telemarketing tactics, and provided their telenenkehe samer similar scripts. The
corporations within the NHS/PHS enterpridearged custoers on behalbf othercorporations
Bertrand and Tasha Jn Paul alsad overlapping duties between the NHS/PHS corporations.
The pofits were split betweerhe siphoning entitiesGiventhe common control, officergnd
customers, there was no refigtinction between any of NHS/PHS corporations. As such, they
will be held jointy and severally liable as a common enterprise.

Under the FTCA, once the corpion is found liablethe individualsinvolved in those
corporationsmay also be held personally liable3u$Q LQGLYLGXDO ZLOO EH OLDE
violations of the FTC Act if (1) he participated directly in the deceptive acts or had the authority
to control them and (2) he had knowledge of the misrepresentations, was recklessly indifferent to
the truth or falsity of the misrepresentation, or was aware of a high probability of fraud along
ZLWK DQ LQWHQWLR QD O MIFeRIiLnGTBIQdrd IrR.) 200 K\NWL A746268a*9]
(quoting FTC v. Stefanchik, 559 F.3d 924, 931 (9th Ci2009)). Authority to control can be

demonstratedE\ D GHIHQGD QW YV hbhWwinésslaffapsy ROYHPHQW

14



WL 1959270, at *6 (D.N.J. July 5, 2007) (daton and citations omitted).$ GHIHQGDQW YV

knowledge may beemonstratedby evidencehathe or she

15
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knew or should have known about tldeceptive practices due tthe complaints of
misrepresentations Greeralso oversaw the daily operations of sales and customer service in
First ManagementHe also knew abouhe consumer complaints.

Tasha and Linke Jn Pacibim they should not be held personally liable for the violation
by the NHS/PHS corporations becaute FTC failed to show they intended to deceive
consumers or they had direct knowledge of the demepiiashaacknowledgeshat she worked
for First Step Management and Gold Dot, and explains her duties were limited to laadkting
centers, acting as middlembetween the call centers and NHS/PHS Defendants for the purpose
of payingthe calls centersna generating leadsShe contends the FTC failed to show her
involvement in the creation of the false recordings or deaeplinsteadshe arguesa nonrparty
company handled recordings and verification$ashaalso disclaims any control over the
consumer lists or billing.

Linke Jn Paul asserts he had little to no direct involvement with the NHS/PHS
Defendants and the FTC ordygueshe was the director of two of the siphoning entitighout
proof. He also argues hparticipation was limited téocating call centers, being a middleman
betweenthe centers and the NHS/PHS Defendarasgd generatindeads. Hedisclaimsany
control over the consumer lists or billinginke claimsFirst StepManagementeceived money
from the NHS/PHS corporations teay for thecall centers. He also assehis receivedninimal
consultation feeghat in no way reflect a fraction of the gross amoutite FTC seeks in
damages.

This Court disagreewith Tasha and Linkeln Paulthat the FTC failed to show their
involvement in the telemarketingchemeperpetrated by the rest of the NHS/PHS Defendants.

Both of them assert, without any evidence or support of their contentithrag they were not

16



aware of the deception and did rmurticipate in the schemeThe recorgd however,shows

otherwise. Tasha& or sometimes referred to a3(ULND 5 R kad Wajor role in the

17
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As all of the fendants, both cporate andndividual, will be held liable in the instant
case, the Counvill now consider the) 7 & fr&juested relief. The FT&sksfor a permanent
injunction imposing the followingrestrictions (1) banning theDefendants rbm engaging in
telemarketingand from debiting consumer bank accounts; (2) enjoining them from making
misrepresentations and from vidlag the TSR; (3)orderingmonetary reliefin the amount of
$6,879,162.22; and (4) permittinge FTC to monitor their complianceThe FTC argues ¢h
requested relief is appropriate under Section 13(b) of the FTCA.

Section 13(b) of th€TCA providesWKDW 3LQ SURSHU FDVHV WKH &RPPL
DIWHU SURSHU SURRI WKH FRXUW PDRULSWAE3(bID). SAKPDOQHQW
graning of permanent injunctive powep DOVR >JLYHV D@ FRXUW DXWKRULW
relief necessary to accomplish complete justice because it [doesjmmbtiH[e] traditional
equitaby SRZHU H[SOLFLWO\ RU E\ QHFHYVV Diure N2} GretitMgmtF DSDE O+

Grp, L.L.C,, 21 F. Supp. 2@t 429 n.3 (quoting Amy Travel Serv. Inc.,

18
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character of past violations.Davison Assocs., Inc., 431 F. Supp. 2dt 560 (citing W.T. Grant
Co., 345 U.Sat633.

JAncillary equitable relief may take the form of disgorgement of the full amount lost by
customedJV ZLWKRXW UHJ® prfitsW Rd. GindH Q@n@tyVMutures Trading
Comm’n v. Am. Metals Exchange Corp., 991 F.2d 71, 77 (3d CifL993);FTC v. Febre, 128 F.3d
530, 537 (7th Cir. 1997) FTC v. Medicor LLC, 217 F.Supp.2d 1048, 10558 (C.D. Cal.
2002). 3$ FRUSRUDWLRQ LV OLDEOH IRU PRQHdW®Dthowd th@&tLHI X QC
the corporation engaged in misrepresentations or omissions of a kind usually relied on by
UHDVRQDEO\ SUXGHQW SHUVRQV D QrGre WaKIDCVWediENQtVER,HU L QM X
L.L.C., 21 F. Supp. 2dt 462 (citation omitted).

Initially, the Court wilgUD QW W KH ) 7A&é&njonUhe DXfendalits from making
misrepresentatioand violatingthe TSR which simply requires the Defendants to abide by the
law. The &RXUW ZLOO DOVR JUDQW piriarenfidj@ftion bandingHheWw IRU [
Defendantgrom telemarketing and frormdeliting consumer bank account¥asha and Linke Jn
Paul arguethat a lifetime ban from telemarketing, their sole source of income and chosen
profession,amounts to slavery imiolation of the Thirteeth Amendment An ader banning
their participationn telemarketing would forchem out of one industry and into another. The
FTC argues that strict industry bans are lawful and warranted in thisThs&TC cites district
court opinions enjoining ohividuals from participating in particuldines of business. hie Third
Circuit hasalsoKHOG WKDW 3WKH FULWLFDO IDFWRU LQ HYHU\ FDVH
YLFWLPTV RQO\ FKRLFH LV EHWZHHQ SHUIRUR laqudr MglH ODER
sanctions on the other . .". Steirer by Steirer v. Bethlehem Area Sch. Dist., 987 F.2d 989, 999

(3d Cir. 1993).Because Tasha and Linke Jn Paul can obtain alternative employment and are not

19



being compelled to do anythinthe FTC arguga permanent injunction does not violate the
Thirteenth Amendment.

A permanent injunction in this case is warranted.

20
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DPRXQW RI FXVWRPHUVY QHW ORVVHV DQG WKHQ WKH EXUG
ILIXUHV ZHUH Relpd) 2B K3d Bt\639 -

In the instant case, the FTC requettis Courtexecise its power to grant equitable
monetary relief andrder the Defendants pa$6,879,162.22the full amount of loss by the
consumers Basd upon the investigation byTC Investigator Mary Jo Vantuskthe FIC
determinedthe total amount of consumer injufE\ UHYLHZLQJ WKH '"HIHQGDQWV]
subtractedhose transactions which had been returned.

Tasha and Linke Jn Paailgue the amount of damages the FTC séeksQWDLQV 2FRQV X
U H G U HidWwevér, he FTC demonstratethe damagesvere reasonablyapproximate to the
DPRXQW RI1 mXt\o¥g Rimtkslafiywvamount that was already returned to the consumers.
Havingfound the Defendantdolated 8§ 5(a) of the FTCAthe Defendants armint and severally
liable for equitablemonetary relief in the amount 6,879,162.22

JLQDOO\ WKLV &RXUW ZLOO DOORZ WKH )7& WR PRQL
compliance, as well as require recotus keptto ensure complianceThe Court reviewed the
UHFRUG NHHSLQJ SURYLYVL Rp&Markehtijunction)ahéfifids tselRpmstidm G
of a complianceperiod ofeight yeardrom the date of this order for the Defendatatsetain the
listed documentss reasonable Accordingly W KH )7 & fadréliéf WiK be\gknted.

An appropriate Order follows.

BY THE COURT:

/s/ Juan R. S&nchez
Juan R. Sanchez, J.
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