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corporate control.’’ In contrast, the 
GLBA defines ‘‘affiliate’’ to mean ‘‘any 
company that controls, is controlled by, 
or is under common control with 
another company.’’ See 15 U.S.C. 
6809(6). 

In the proposal, the Commission 
sought to harmonize the various FCRA 
and FACT Act formulations by defining 
‘‘affiliate’’ to mean ‘‘any person that is 
related by common ownership or 
common corporate control with another 
person.’’ Industry commenters generally 
supported the Commission’s goal of 
harmonizing the various FCRA 
definitions of ‘‘affiliate’’ for consistency. 
Many of these commenters, however, 
believed that the most effective way to 
do this was for the Commission to 
incorporate into the FCRA the definition 
of ‘‘affiliate’’ used in the GLBA privacy 
regulations. In addition, a few industry 
commenters urged the Commission to 
incorporate into the definition of 
‘‘affiliate’’ certain concepts from 
California’s Financial Information 
Privacy Act so as to exempt certain 
classes of corporate affiliates from the 
restrictions on affiliate sharing or 
marketing.5 

The Commission does not believe 
there is a substantive difference between 
the FACT Act definition of ‘‘affiliate’’ 
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Accordingly, the final rule contains 
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consumer’s purchase or lease of a 
financial product or service that a 
financial holding company could offer 
under section 4(k) of the Bank Holding 
Company Act of 1956 (12 U.S.C. 
1843(k)). In addition, a financial 
contract which is in force will, in 
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contact information if they believed that 
the affiliate would already have the 
consumer’s contact information or 
would obtain it from the consumer’s 
financial institution. Some commenters 
believed that the consumer should not 
have to make an affirmative request for 
information in order to have an inquiry. 
Commenters also expressed concern 
that the discussion in the 
supplementary information would 
require consumers to use specific words 
to trigger the exception. 

The Commission has adopted the 
third prong of the definition of ‘‘pre-
existing business relationship’’ as 
proposed. The Commission continues to 
believe that it is appropriate to consider 
what the consumer says in determining 
whether the consumer has made an 
inquiry about a product or service. It 
may not be necessary, however, for the 
consumer to provide contact 
information in all cases. As discussed 
below, the Commission has revised the 
examples of inquiries to illustrate 
different circumstances. 

Consumer groups and NAAG urged 
the Commission not to expand the 
definition of ‘‘pre-existing business 
relationship’’ to include any additional 
types of relationships. Industry 
commenters suggested a number of 
additional bases for establishing a pre-
existing business relationship. Several 
industry commenters believed that the 
term ‘‘pre-existing business 
relationship’’ should be defined to 
include relationships arising out of the 
ownership of servicing rights, a 
participation interest in lending 
transactions, and similar relationships. 
These commenters provided no further 
explanation for why such an expansion 
was necessary. One commenter urged 
the Commission to expand the 
definition of ‘‘pre-existing business 
relationship’’ to apply to affiliates that 
share a common trade name, share the 
same employees or representatives, 
operate out of the same physical 
location or locations, and offer similar 
products. 

In addition, a number of industry 
commenters requested clarification of 
the term ‘‘pre-existing business 
relationship’’ as applied to 
manufacturers that make sales through 
dealers. These commenters explained 
that automobile manufacturers do not 
sell vehicles directly to consumers, but 
through franchised dealers. Vehicle 
financing may be arranged through a 
manufacturer’s captive financsell use comT1_1 1e11 TD
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relationship with the consumer and an 
obligation to provide a GLBA privacy 
notice to the consumer. 

The example in proposed 
§ 680.20(d)(1)(iii) regarding applications 
and inquiries elicited comment. Some 
industry commenters urged the 
Commission to revise this example so 
that it does not depend upon the 
consumer’s expectations or the 
consumer providing contact 
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commenters believed that the definition 
of ‘‘solicitation’’ should provide specific 
guidance that ‘‘pop-up’’
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would create enforcement barriers for 
regulators. Consumer groups also 
believed that institutions have strong 
economic incentives to prevent 
consumers from opting out and would 
engage in misrepresentations or 
otherwise use language in their scripts 
that is designed to discourage 
consumers from opting out. NAAG 
believed that oral notices would not 
meet the statutory requirement for a 
clear, conspicuous, and concise notice, 
that consumers would be less likely to 
comprehend oral notices, and 
enforcement would be more difficult if 
oral opt-out notices were allowed. 

Section 680.21(a) of the final rule 
contains the revised provisions 
regarding the initial notice and opt-out 
requirement. Although the language of 
this section has been revised and 
simplified, the substance of this 
provision is substantially similar to the 
proposal. 

Section 680.21(a)(1) sets forth the 
general rule. This section contains the 
three conditions that must be met before 
a person may use eligibility information 
about a consumer that it receives from 
an affiliate to make a solicitation for 
marketing purposes to the consumer. 
First, it must be clearly and 
conspicuously disclosed to the 
consumer in writing or, if the consumer 
agrees, electronically, in a concise 
notice that the person may use shared 
eligibility information to make 
solicitations to the consumer. Second, 
the consumer must be provided a 
reasonable opportunity and a reasonable 
and simple method to opt out of the use 
of that eligibility information to make 
solicitations to the consumer. Third, the 
consumer must not have opted out. 
Section 680.21(a)(2) of the final rule 
provides an example of the general rule. 

The Commission has concluded that 
the opt-out notice may not be provided 
orally, but must be provided in writing 
or, if the consumer agrees, 
electronically. The statute requires the 
Commission to consider the affiliate 
sharing notification practices employed 
on the date of enactment and to ensure 
that notices and disclosures may be 
coordinated and consolidated in 
promulgating regulations. The affiliate 
sharing notice under section 
603(d)(2)(A)(iii) of the FCRA generally 
must be included in the GLBA privacy 
notice, which must be provided in 
writing, or if the consumer agrees, 
electronically. Requiring the affiliate 
marketing opt-out notice to be provided 
in writing, or if the consumer agrees, 
electronically, is thus consistent with 
existing affiliate sharing notification 
practices and promotes coordination 
and consolidation of the three privacy-

related opt-out notices. The Commission 
is not persuaded that there are any 
circumstances where it would be 
necessary to provide an oral opt-out 
notice. A number of key exceptions to 
the initial notice and opt-out 
requirement, such as the pre-existing 
business relationship exception, 
consumer-initiated communication 
exception, and consumer authorization 
or request exception, may be triggered 
by an oral communication with the 
consumer. It also could be more difficult 
for the Commission to monitor and 
enforce compliance with the final rule 
if oral opt-out notices were allowed. 
Accordingly, the final rule requires the 
opt-out notice to be provided in writing 
or, if the consumer agrees, 
electronically. 

Section 680.21(a)(3) identifies those 
affiliates who may provide the initial 
opt-out notice. This section provides 
that the initial opt-out notice must be 
provided either by an affiliate that has 
or has previously had a pre-existing 
business relationship with the 
consumer, or as part of a joint notice 
from two or more members of an 
affiliated group of companies, provided 
that at least one of the affiliates on the 
joint notice has or has previously had a 
pre-existing business relationship with 
the consumer. The final rule follows the 
general approach taken in the proposal 
to ensure that the notice is provided by 
an entity known to the consumer, while 
eliminating potentially ambiguous and 
confusing terms like ‘‘communicating 
affiliate’’ and ‘‘receiving affiliate.’’ 

The Commission also has eliminated 
as unnecessary the rules of construction. 
Joint notices are now addressed directly 
in § 
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necessity, as recommended by the 
President’s Identity Theft Task Force.11 

Making Solicitations 
The proposal repeatedly referred to 

‘‘making or sending’’ solicitations. 
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person whose products or services will 
be marketed to that affiliate’s 
consumers. 

The Commission also recognizes that 
there may be situations where the 
person whose products or services are 
being marketed does communicate with 
the affiliate’s service provider. This may 
be the case, for example, where the 
service provider performs services for 
various affiliates relying on information 
maintained in and accessed from a 
common database. In certain 
circumstances, the person whose 
products or services are being marketed 
may communicate with the affiliate’s 
service provider, yet the service 
provider is still acting on behalf of the 
affiliate when it uses the affiliate’s 
eligibility information in connection 
with marketing the person’s products or 
services. Section 680.21(b)(5) describes 
the conditions under which a service 
provider would be deemed to be acting 
on behalf of the affiliate with the pre-
existing business relationship, rather 
than the person whose products or 
services are being marketed, 
notwithstanding direct communications 
between the person and the service 
provider. 

Section 680.21(b)(5) builds upon the 
concept of control of a service provider 
and thus is a natural outgrowth of 
§ 680.21(b)(4). Under the conditions set 
out in § 680.21(b)(5), the service 
provider is acting on behalf of an 
affiliate that obtained the eligibility 
information in connection with a pre-
existing business relationship with the 
consumer because, among other things, 
the affiliate controls the actions of the 
service provider in connection with the 
service provider’s receipt and use of the 
eligibility information. This provision is 
designed to minimize uncertainty that 
may arise from application of the facts 
and circumstances test in § 680.21(b)(3) 
to cases that involve direct 
communications between a service 
provider and a person whose products 
and services will be marketed to 
consumers. 

Section 680.21(b)(5) provides that a 
person does not make a solicitation 
subject to this part if a service provider 
(including an affiliated or third-party 
service provider that maintains or 
accesses a common database that the 
person may access) receives eligibility 
information from the person’s affiliate 
that the person’s affiliate obtained in 
connection with a pre-existing business 
relationship it has or had with the 
consumer and uses that eligibility 
information to market the person’s 
products or services to the consumer, so 
long as the following five conditions are 
met. 

First, the person’s affiliate controls 
access to and use of its eligibility 
information by the service provider 
(including the right to establish specific 
terms and conditions under which the 
service provider may use such 
information to market the person’s 
products or services). This requirement 
must be set forth in a written agreement 
between the person’s affiliate and the 
service provider. The person’s affiliate 
may demonstrate control by, for 
example, establishing and implementing 
reasonable policies and procedures 
applicable to the service provider’s 
access to and use of its eligibility 
information. 

Second, the person’s affiliate 
establishes specific terms and 
conditions under which the service 
provider may access and use that 
eligibility information to market the 
person’s products or services (or those 
of affiliates generally) to the consumer, 
and periodically evaluates the service 
provider’s compliance with those terms 
and conditions. These terms and 
conditions may include the identity of 
the affiliated companies whose products 
or services may be marketed to the 
consumer by the service provider, the 
types of products or services of affiliated 
companies that may be marketed, and 
the number of times the consumer may 
receive marketing materials. The 
specific terms and conditions 
established by the person’s affiliate 
must be set forth in writing, but need 
not be set forth in a written agreement 
between the person’s affiliate and the 
service provider. If a periodic evaluation 
by the person’s affiliate reveals that the 
service provider is not complying with 
those terms and conditions, the 
Commission expects the person’s 
affiliate to take appropriate corrective 
action. 

Third, the person’s affiliate requires 
the service provider to implement 
reasonable policies and procedures 
designed to ensure that the service 
provider uses the affiliate’s eligibility 
information in accordance with the 
terms and conditions established by the 
affiliate relating to the marketing of the 
person’s products or services. This 
requirement must be set forth in a 
written agreement between the person’s 
affiliate and the service provider. 

Fourth, the person’s affiliate is 
identified on or with the marketing 
materials provided to the consumer. 
This requirement will be construed 
flexibly. For example, the person’s 
affiliate may be identified directly on 
the marketing materials, on an 
introductory cover letter, on other 
documents included with the marketing 
materials, such as a periodic statement, 

or on the envelope which contains the 
marketing materials. 

Fifth, the person does not directly use 
the affiliate’s eligibility information in 
the manner described in 
§ 680.21(b)(1)(ii). 

These five conditions together ensure 
that the service provider is acting on 
behalf of the affiliate that obtained the 
eligibility information in connection 
with a pre-existing business relationship 
with the consumer because that affiliate 
controls the service provider’s receipt 
and use of that affiliate’s eligibility 
information. 

Section 680.21(b)(6) provides six 
illustrative examples of the rule relating 
to making solicitations as set forth in 
§§ 680.21(b)(1)-(5). 

Exceptions 
Proposed § 680.20(c) contained 

exceptions to the requirements of this 
part and incorporated each of the 
statutory exceptions to the affiliate 
marketing notice and opt-out 
requirements that are set forth in section 
624(a)(4) of the FCRA. The Commission 
has revised the preface to the exceptions 
for clarity to provide that the provisions 
of this part do not apply to ‘‘you’’ if a 
person uses eligibility information that 
it receives from an affiliate in certain 
circumstances. In addition, each of the 
exceptions has been moved to 
§ 680.21(c) in the final rule and is 
discussed below. 

Pre-existing Business Relationship 
Exception 

Proposed § 680.20(c)(1) provided that 
the provisions of this part would not 
apply to an affiliate using eligibility 
information to make a solicitation to a 
consumer with whom the affiliate has a 
pre-existing business relationship. As 
noted above, a pre-existing business 
relationship exists when: (1) there is a 
financial contract in force between the 
affiliate and the consumer; (2) the 
consumer and the affiliate have engaged 
in a financial transaction (including 
holding an active account or a policy in 
force or having another continuing 
relationship) during the 18 months 
immediately preceding the date of the 
solicitation; (3) the consumer has 
purchased, rented, or leased the 
affiliate’s goods or services during the 
18 months immediately preceding the 
date of the solicitation; or (4) the 
consumer has inquired about or applied 
for a product or service offered by the 
affiliate during the 3-month period 
immediately preceding the date of the 
solicitation. Proposed § 680.20(d)(1) 
provided examples of the pre-existing 
business relationship exception. As 
explained above, the Commission has 
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revised the examples from proposed 
§ 680.20(d)(1) in the final rule and 
included them as examples of the 
definition of ‘‘pre-existing business 
relationship’’ rather than as examples of 
the pre-existing business relationship 
exception. 

Section 680.21(c)(1) of the final rule 
revises the pre-existing business 
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unless one of the other exceptions 
applies. The service provider exception 
simply allows a service provider to do 
what the affiliate on whose behalf it is 
acting may do, such as using shared 
eligibility information to make 
solicitations to consumers to whom the 
affiliate is permitted to make such 
solicitations. The final rule also deletes 
the word ‘‘make’’ from the exception to 
the service provider exception because, 
as discussed above, ‘‘making’’ and 
‘‘sending’’ solicitations are distinct 
activities and this provision of the 
statute uses the verb ‘‘to send.’’ The 
Commission notes that, although the 
statute contains separate service 
provider and pre-existing business 
relationship exceptions, nothing in 
those exceptions prevents an affiliate 
that has a pre-existing business 
relationship with the consumer from 
relying upon the service provider 
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obtain and lead to a discussion of 
specific products or services that might 
be appropriate for the consumer. 

Section 680.21(c)(4) of the final rule 
revises the consumer-initiated 
communications exception to delete the 
reference to oral, electronic, or written 
communications. The Commission 
believes that any form of 
communication may come within the 
exception as long as the consumer 
initiates the communication, whether 
in-person or by mail, e-mail, telephone, 
facsimile, or through other means. New 
forms of communication that may 
develop in the future could also come 
within the exception. 

Section 680.21(c)(4) of the final rule 
also provides that the communications 
covered by the exception are consumer-
initiated communications about a 
person’s products or services. For the 
exception to apply, the statute requires 
that a person use eligibility information 
‘‘in response to’’ a communication 
initiated by a consumer. The 
Commission believes this statutory 
language contemplates that the 
consumer-initiated communications 
will relate to a person’s products or 
services and that the solicitations 
covered by the exception will be those 
made in response to that 
communication. 

The Commission also believes the 
exceptions should be construed 
narrowly to avoid undermining the 
general rule requiring notice and opt-
out. Thus, consistent with the purposes 
of the statute, the Commission does not 
believe that a consumer-initiated 
communication that is unrelated to a 
product or service should trigger the 
exception. A rule that allowed any 
consumer-initiated communication, no 
matter how unrelated to a product or 
service, to trigger the exception would 
not to give meaning to the phrase ‘‘in 
response to’’ and could produce 
incongruous results. For example, if a 
consumer calls an affiliate solely to 
obtain retail hours and directions or 
solely to opt out, the exception is not 
triggered because the communication 
does not relate to the affiliate’s products 
or services and making a solicitation 
about products or services to the 
consumer in those circumstances would 
not be a reasonable response to that 
communication. 

The Commission recognizes, however, 
that if the conversation shifts to a 
discussion of products or services that 
the consumer may need, solicitations 
may be responsive depending upon the 
facts and circumstances. Likewise, if a 
consumer who has opted out of an 
affiliate’s use of eligibility information 
to make solicitations calls the affiliate 

for information about a particular 
product or service, for example, life 
insurance, solicitations regarding life 
insurance could be made in response to 
that call, but solicitations regarding 
other products or services would not be 
responsive. Finally, the Commission 
does not believe it is appropriate to 
adopt a specific time limit for making 
solicitations following a consumer-
initiated communication about products 
or services because solicitations will 
likely be made quickly and any time 
limit would be arbitrary. 

In the final rule, the Commission has 
renumbered the example in proposed 
§ 680.20(d)(2)(i) as § 680.21(d)(3)(i), and 
revised it to delete the references to a 
telephone call as the specific form of 
communication and the reference to 
providing contact information. As 
discussed above and illustrated in the 
examples in §§ 680.20(j)(2)(ii)(E) and 
(F), the need to provide contact 
information may vary depending on the 
form of communication used by the 
consumer. The new example in 
§ 680.21(d)(3)(ii) responds to 
commenters’ concerns by illustrating a 
circumstance involving a consumer-
initiated communication in which a 
consumer does not know exactly what 
products or services he or she wants, 
but initiates a communication to obtain 
information about investing for a child’s 
college education. 

The Commission has renumbered the 
call-back example in proposed 
§ 680.20(d)(2)(iii) as § 680.21(d)(3)(iii) 
and revised it. The revised example 
provides that where the financial 
institution makes an initial marketing 
call without using eligibility 
information received from an affiliate 
and leaves a message that invites the 
consumer to apply for the credit by 
calling a toll-free number, the 
consumer’s response qualifies as a 
consumer-initiated communication 
about a product or service. The revised 
example balances commenters’ concerns 
about tracking which calls are call backs 
and the Commission’s concern that 
consumers may be induced into 
triggering the consumer-initiated 
communication exception as a result of 
inaccurate, incomplete, or deceptive 
telephone messages. 

For the reasons discussed above, the 
Commission has renumbered the retail 
hours example in proposed 
§ 680.20(d)(2)(iii) as § 680.21(d)(3)(iv), 
but otherwise adopted it as proposed. In 
addition, the new example in 
§ 680.21(d)(3)(v) responds to 
commenters’ concerns by illustrating a 
case where a consumer calls to ask 
about retail locations and hours and the 
call center representative, after eliciting 

information about the reason why the 
consumer wants to visit a retail location, 
offers to provide information about 
products of interest to the consumer by 
telephone and mail, thus demonstrating 
how the conversation may develop to 
the point where making solicitations 
would be responsive to the consumer’s 
call. 

Consumer Authorization or Request 
Exception 

Proposed § 680.20(c)(5) clarified that 
the provisions of this part would not 
apply to an affiliate using the 
information to make solicitations 
affirmatively authorized or requested by 
the consumer. The proposal further 
provided that this exception may be 
triggered by an oral, electronic, or 
written authorization or request by the 
consumer. However, a pre-selected 
check box or boilerplate language in a 
disclosure or contract would not 
constitute an affirmative authorization 
or request under the proposal. 

The proposal noted that the consumer 
authorization or request exception could 
be triggered, for example, if a consumer 
obtains a mortgage from a mortgage 
lender and authorizes or requests to 
receive solicitations about homeowner’s 
insurance from an insurance affiliate of 
the mortgage lender. The consumer 
could provide the authorization or make 
the request either through the person 
with whom the consumer has a business 
relationship or directly to the affiliate 
that will make the solicitation. Proposed 
§ 680.20(d)(3) provided an example of 
the affirmative authorization or request 
exception. 

Most industry commenters argued 
that the proposed exception did not 
track the language of the statute because 
the Commission included the word 
‘‘affirmative’’ in the proposed exception. 
These commenters believed that 
including the word ‘‘affirmative’’ in the 
proposed rule narrowed the exception 
in a manner not intended by Congress. 
Several of these commenters noted that 
the Commission has declined to specify 
what constitutes consumer consent 
under the GLBA privacy rule and 
indicated that they were not aware of 
any policy considerations or compliance 
issues that would warrant a departure 
from the Commission’s prior position. 

Some industry commenters believed 
that a pre-selected check box should be 
sufficient to evidence a consumer’s 
authorization or request for 
solicitations. In other words, a 
consumer’s decision not to deselect a 
pre-selected check box should 
constitute a knowing act of the 
consumer to authorize or request 
solicitations. Other industry 
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commenters believed that preprinted 
language in a disclosure or contract 
should be sufficient to evidence a 
consumer’s authorization or request for 
solicitations. One commenter cited case 
law and Commission informal staff 
opinion letters relating to a consumer’s 
written instructions to obtain a 
consumer report pursuant to section 
604(a)(2) of the FCRA as support for 
allowing boilerplate language to 
constitute authorization or request. 

A few industry commenters requested 
that the Commission clarify that a 
consumer’s authorization or request 
does not have to refer to a specific 
product or service or to a specific 
provider of products or services in order 
for the exception to apply. As discussed 
above, industry commenters had 
differing views regarding the reference 
to oral, written, or electronic means of 
triggering the exception. 

NAAG suggested imposing a specific 
time limit to allow solicitations to be 
made for no more than 30 days after the 
consumer’s authorization or request 
under this exception. 

Section 680.21(c)(5) of the final rule 
revises the consumer authorization or 
request exception to delete the word 
‘‘affirmative’’ as surplusage. The 
deletion of the word ‘‘affirmative’’ does 
not change the meaning of the exception 
however. The consumer still must take 
affirmative steps to ‘‘authorize’’ or 
‘‘request’’ solicitations. 

The Commission construes this 
exception, like the other exceptions, 
narrowly and in a manner that does not 
undermine the general notice and opt-
out requirement. For that reason, the 
Commission believes that affiliated 
companies cannot avoid use of the 
statute’s notice and opt-out provisions 
by including preprinted boilerplate 
language in the disclosures or contracts 
they provide to consumers, such as 
language stating that by applying to 
open an account, the consumer 
authorizes or requests to receive 
solicitations from affiliates. Such an 
interpretation would permit the 
exception to swallow the rule, a result 
that cannot be squared with the intent 
of Congress to give consumers notice 
and an opportunity to opt out of 
solicitations. 

The comparison made by some 
commenters to the GLBA privacy rule is 
misplaced. The GLBA and the privacy 
rule create an exception to permit the 
disclosure of nonpublic personal 
information ‘‘with the consent or at the 
direction of the consumer.’’ Section 624 
of the FCRA creates an exception to 
permit the use of shared eligibility 
information ‘‘in response to solicitations 
authorized or requested by the 

consumer.’’ The Commission interprets 
the ‘‘authorized or requested’’ language 
in the FCRA exception to require the 
consumer to take affirmative steps in 
order to trigger the exception. 

The Commission has made 
conforming changes to the example in 
proposed § 680.20(d)(3), which has been 
renumbered as § 680.21(d)(4)(i) in the 
final rule. In addition, the Commission 
has added three additional examples. 
The example in § 680.21(d)(4)(ii) 
illustrates how a consumer can 
authorize or request solicitations by 
checking a blank check box. The 
examples in §§ 680.21(d)(4)(iii) and (iv) 
illustrate that preprinted boilerplate 
language and a pre-selected check box 
would not meet the authorization or 
request exception. 

The Commission does not believe it is 
appropriate to set a fixed time period for 
an authorization or request. As noted in 
the proposal, the duration of the 
authorization or request depends on 
what is reasonable under the facts and 
circumstances. In addition, an 
authorization to make solicitations to 
the consumer terminates if the 
consumer revokes the authorization. 

For the same reasons discussed above, 
the Commission has deleted the 
reference to oral, electronic, or written 
communications from this exception to 
track the language of the statute. 
Further, the Commission does not 
believe it is necessary to clarify the 
elements of an authorization or request. 
The statute clearly refers to 
‘‘solicitations authorized or requested 
by the consumer.’’ The facts and 
circumstances will determine what 
solicitations have been authorized or 
requested by the consumer. 

Compliance with Applicable Laws 
Exception 

Proposed § 680.20(c)(6) clarified that 
the provisions of this part would not 
apply to an affiliate if compliance with 
the requirements of section 624 by the 
affiliate would prevent that affiliate 
from complying with any provision of 
state insurance laws pertaining to unfair 
discrimination in a state where the 
affiliate is lawfully doing business. See 
FCRA, section 624(a)(4). The 
Commission received no comments on 
this provision. Section 680.21(c)(6) of 
the final rule adopts the state insurance 

ForOnemments oeequested thecsonn of theanditional examption to 

4slhave ’’
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menu of opt-out choices provided in 
this rule and the GLBA privacy rule. 
These commenters also noted that an 
account-based approach would provide 
the consumer with a new notice and 
opportunity to opt out when a former 
customer decides to re-establish a new 
relationship with the institution. 

Proposed § 680.21(c) provided that 
the notice could be designed to allow a 
consumer to choose from a menu of 
alternatives when opting out, such as by 
selecting certain types of affiliates, 
certain types of information, or certain 
modes of delivery from which to opt 
out, so long as one of the alternatives 
gave the consumer the opportunity to 
opt out w
mode]nof affiliatese]noo 
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Section 680.24 Reasonable Opportunity 
to Opt Out 

Section 680.22(a) of the proposal 
provided that before a receiving affiliate 
could use eligibility information to 
make or send solicitations to the 
consumer, the communicating affiliate 
would have to provide the consumer 
with a reasonable opportunity to opt out 
following delivery of the opt-out notice. 
Given the variety of circumstances in 
which institutions must provide a 
reasonable opportunity to opt out, the 
proposal construed the requirement for 
a reasonable opportunity to opt out as 
a general test that would avoid setting 
a mandatory waiting period in all cases. 

The proposed rule would not have 
required institutions subject to the rule 
to disclose how long a consumer would 
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these commenters believed this 
requirement amounted to an opt-in for 
electronic notices. Several commenters 
believed that the example in proposed 
§ 680.22(b)(3) for requesting the 
consumer to opt out as a necessary step 
in proceeding with an electronic 
transaction should not be limited to 
electronic transactions, but should be 
expanded to apply to all transaction 
methods. A number of commenters 
believed that the example in proposed 
§ 680.22(b)(5) should either be deleted 
or, alternatively, should not refer to 
‘‘affirmative’’ consent. These 
commenters noted that the example in 
proposed § 680.22(b)(4) allowed a 
person to satisfy the reasonable 
opportunity standard by permitting the 
consumer to exercise the opt-out in the 
same manner and giving the consumer 
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requirements for delivering opt-out 
notices. 

The Commission has renumbered the 
general rule regarding delivery of opt-
out notices as § 680.26(a) in the final 
rule and divided the examples into 
positive and negative examples in 
§§ 680.26(b) and (c) respectively. In the 
final rule, the Commission has retained 
the reasonable expectation of actual 
notice standard, which does not require 
the institution to determine if the 
consumer actually received the opt-out 
notice. For example, mailing a printed 
copy of the opt-out notice to the last 
known mailing address of a consumer 
satisfies the requirement to deliver the 
opt-out notice so that there is a 
reasonable expectation that the 
consumer has received actual notice. 

The Commission has revised some of 
the examples of a reasonable 
expectation of actual notice for 
electronic notices. The new example in 
§ 680.26(b)(3) illustrates that the 
reasonable expectation of actual notice 
standard would be satisfied by 
providing notice by e-mail to a 
consumer who has agreed to receive 
disclosures by e-mail from the person 
providing the notice. The Commission 
reiterates that an acknowledgment of 
receipt is not necessary for a notice 
provided by e-mail to such a consumer. 
Conversely, the example in 
§ 680.26(c)(2) illustrates that the 
reasonable expectation of actual notice 
standard would not be satisfied by 
providing notice by e-mail to a 
consumer who has not agreed to receive 
disclosures by e-mail from the person 
providing the notice. 

The revised example in § 680.26(b)(4) 
illustrates that for a consumer who 
obtains a product or service 
electronically, the reasonable 
expectation standard would be satisfied 
by posting the notice on the Internet 
Web site at which the consumer obtains 
such product or services and requiring 
the consumer to acknowledge receipt of 
the notice. Conversely, the new example 
in § 680.26(c)(3) illustrates that the 
reasonable expectation standard would 
not be satisfied by posting the notice on 
the Internet Web site without requiring 
the consumer to acknowledge receipt of 
the notice. As discussed above, the 
Commission has determined that the 
electronic delivery of opt-out notices 
does not require consumer consent in 
accordance with the E-Sign Act because 
neither section 624 of the FCRA nor the 
final rule require that the notice be 
provided in writing. Thus, requiring an 
acknowledgment of receipt is within the 
scope of the Commission’s interpretive 
authority. This example is also 
consistent with an example in the GLBA 

privacy rule and seems appropriate 
where the notice is posted at an Internet 
Web site. 

The Commission declines to require 
the delivery of electronic notices by e-
mail. Concerns about the security of e-
mail, especially phishing, make it 
inappropriate to require e-mail as the 
only permissible form of electronic 
delivery for opt-out notices. 

Section 680 .27 Renewal of Opt-out 
Proposed § 680.26 described the 

procedures for extension of an opt-out. 
Proposed § 680.26(a) provided that a 
receiving affiliate could not make or 
send solicitations to the consumer after 
the expiration of the opt-out period 
based on eligibility information it 
receives or has received from an 
affiliate, unless the person responsible 
for providing the initial opt-out notice, 
or its successor, has given the consumer 
an extension notice and a reasonable 
opportunity to extend the opt-out, and 
the consumer does not extend the opt-
out. Thus, if an extension notice was not 
provided to the consumer, the opt-out 
period would continue indefinitely. 
Proposed § 680.26(b) provided that each 
opt-out extension would have to be 
effective for a period of at least five 
years. 

Proposed § 680.26(c) addressed the 
contents of a clear, conspicuous, and 
concise extension notice and provided 
flexibility to comply in either of two 
ways. Under one approach, the notice 
would disclose the same items required 
to be disclosed in the initial opt-out 
notice, along with a statement 
explaining that the consumer’s prior 
opt-out has expired or is about to expire, 
as applicable, and that if the consumer 
wishes to keep the consumer’s opt-out 
election in force, the consumer must opt 
out again. Under a second approach, the 
extension notice would provide: (1) that 
the consumer previously elected to limit 
an affiliate from using eligibility 
information about the consumer that it 
obtains from the communicating 
affiliate to make or send solicitations to 
the consumer; (2) that the consumer’s 
election has expired or is about to 
expire, as applicable; (3) that the 
consumer may elect to extend the 
consumer’s previous election; and (4) a 
reasonable and simple method for the 
consumer to opt out. The 
supplementary information to the 
proposal clarified that institutions 
would not need to provide extension 
notices if they treated the consumer’s 
opt-out election as valid in perpetuity, 
unless revoked by the consumer. 

Proposed § 680.26(d) addressed the 
timing of the extension notice and 
provided that an extension notice could 

be given to the consumer either a 
reasonable period of time before the 
expiration of the opt-out period, or any 
time after the expiration of the opt-out 
period but before solicitations that 
would have been prohibited by the 
expired opt-out are made to the 
consumer. The Commission did not 
propose to set a fixed time for what 
would constitute a reasonable period of 
time before the expiration of the opt-out 
period to send an extension notice 
because a reasonable period of time may 
depend upon the amount of time 
afforded to the consumer for a 
reasonable opportunity to opt out, the 
amount of time necessary to process 
opt-outs, and other factors. Proposed 
§ 680.26(e) made clear that sending an 
extension notice to the consumer before 
the expiration of the opt-out period does 
not shorten the five-year opt-out period. 

A few industry commenters objected 
to the fact that the contents of the 
extension notice would differ from the 
contents of the initial notice by 
requiring that the extension notice 
inform the consumer that the 
consumer’s prior opt-out has expired or 
is about to expire, as applicable, and 
that the consumer must opt out again to 
keep the opt-out election in force. These 
commenters argued that the added 
disclosure requirement would be costly 
and provide little benefit to consumers. 
One commenter maintained that the 
added disclosure requirement would 
make it difficult, if not impossible, to 
combine the extension notice with the 
GLBA privacy notice. Commenters also 
maintained that the language of the 
statute, particularly section 624(a)(1), 
contemplates that the same notice 
would satisfy the requirements for the 
initial and extension notices. Consumer 
groups and NAAG recommended that 
the Commission define a ‘‘reasonable 
opportunity’’ to extend the opt-out as a 
period of at least 45 days before shared 
eligibility information is used to make 
solicitations to the consumer. 

The Commission has renumbered the 
provisions addressing the extension or 
renewal of opt-outs as § 680.27 in the 
final rule and revised them. For 
purposes of clarity, the final rule refers 
to a ‘‘renewal’’ notice, rather than an 
‘‘extension’’ notice. 

Section 680.27(a) contains the general 
rule, which provides that after the opt-
out period expires, a person may not 
make solicitations based on eligibility 
information received from an affiliate to 
a consumer who previously opted out 
unless the consumer has been given a 
compliant renewal notice and a 
reasonable opportunity to opt out, and 
the consumer does not renew the opt-
out. This section also clarifies that a 
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person can make solicitations to a 
consumer after expiration of the opt-out 
period if one of the exceptions in 
§ 680.21(c) applies. 

The Commission declines to set a 
fixed minimum time period for a 
reasonable opportunity to renew the 
opt-out as unnecessary and inconsistent 
with the approach taken elsewhere in 
this rule and in the GLBA privacy rule. 
The provision regarding the duration of 



Federal Register / Vol. 72, No. 209 / Tuesday, October 30, 2007 / Rules and Regulations 61451 

Industry commenters also noted that 
many institutions would like to send the 
affiliate marketing opt-out notice with 
their initial or annual GLBA privacy 
notices, both to minimize costs and to 
avoid consumer confusion. These 
commenters noted that many large 
institutions provide GLBA privacy 
notices on a rolling basis and that a 
delayed mandatory compliance date 
was necessary to enable institutions to 
introduce the affiliate marketing opt-out 
notice into this cycle. One large 
institution estimated that its first-year 
compliance costs would increase by a 
minimum of $660,000 if it was not able 
to consolidate the affiliate marketing 
opt-out notice with its GLBA privacy 
notice. A few industry commenters 
believed that Congress knew that an 
effective date is not necessarily the same 
as a mandatory compliance date because 
banking regulations commonly have 
effective dates and mandatory 
compliance dates that differ. 

Consumer groups and NAAG believed 
that the effective date of the final rule 
should be the mandatory compliance 
date. These commenters believed that 
institutions have had time to prepare for 
compliance since the FACT Act became 
law in December 2003. Consumer 
groups believed that if institutions need 
more time to comply, affiliates should 
cease using eligibility information to 
make solicitations until the notice and 
opportunity to opt out is provided. 

The final rule will become effective 
January 1, 2008. Consistent with the 
statute’s directive that the Commission 
ensure that notices may be consolidated 
and coordinated, the mandatory 
compliance date is delayed to give 
institutions a reasonable amount of time 
to include the affiliate marketing opt-out 
notice with their initial and annual 
privacy notices. Accordingly, 
compliance with this part is required 
not later than October 1, 2008. The 
Commission believes that delaying the 
mandatory compliance date for 
approximately one year will give all 
institutions adequate time to develop 
and distribute opt-out notices and give 
most institutions sufficient time to 
develop and distribute consolidated 
notices if they choose to do so. 

Prospective Application 
Proposed § 680.20(e) provided that 

the provisions of this part would not 
apply to eligibility information that was 
received by a receiving affiliate prior to 
the date on which compliance with 
these regulations would be required. 
Some industry commenters supported 
this provision. Other industry 
commenters, however, believed that the 
proposed rule did not track the statutory 

language or reflect the ll s supporT,ntutory 
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comply. Thus, any capital or non-labor 
costs associated with compliance for 
these entities are negligible. 

The Commission staff recognized that 
the amount of time needed for any 
particular entity subject to the proposed 
requirements may be higher or lower, 
but believes that the above stated 
averages are reasonable estimates. In 
arriving at these estimates, staff 
determined that many entities do not 
have affiliates and are not covered by 
section 214 of the FACT Act or the rule. 
Entities that have affiliates may choose 
not to engage in the sharing of certain 
information or marketing to consumers 
covered by section 214 of the FACT Act 
or the rule. Moreover, to minimize the 
compliance costs and burdens for 
entities, particularly small businesses, 
the final rule contains model 
disclosures and opt-out notices that may 
be used to satisfy the statutory 
requirements. Finally, the final rule 
gives covered entities flexibility to 
satisfy the notice and opt-out 
requirement by sending the consumer a 
free-standing opt-out notice or by 
adding the opt-out notice to the privacy 
notices already provided to consumers, 
such as those provided in accordance 
with the provisions of Title V of the 
GLBA. For covered persons that choose 
to prepare a free-standing opt-out 
notice, the time necessary to prepare it 
would be minimal because those 
persons could simply copy the model 
disclosure, making minor adjustments 
as indicated by it. Similarly, for covered 
persons that choose to incorporate the 
opt-out notice into their GLBA privacy 
notices, the time necessary to integrate 
them would be minimal. 

In response to the PRA section of the 
NPRM, the Commission received one 
comment, from the Mortgage Bankers 
Association (‘‘MBA’’). The MBA 
expressed concern that the NPRM’s 
burden estimates convey a misleading 
impression of the cost of compliance 
with the final rule.27 The MBA’s 
principal objection was that the cost 
estimates assume that the major cost is 
sending the disclosures, rather than 
processing any opt-out requests and 
ensuring that solicitations are not sent 
to consumers who have opted out or 
have not yet had a reasonable 
opportunity to do so. The MBA added 
that the NPRM’s cost estimates did not 
reflect the costs associated with 
building compliance systems, such as 
costs attributed to significant database 
programming, coordination across 

27 The MBA’s comment is available at http:// 
www.ftc.gov/os/comments/affiliate_marketing/04-
13481-0033.pdf. No other comments relating to 
paperwork burden were received. 

business entities, legal and managerial 
review, employee training, and business 
process changes. As an example, the 
MBA stated that one of its members, a 
medium-sized mortgage banker, 
estimated that it would cost at least $5 
million in direct costs to modify its data 
warehouse computer system to 
accommodate the opt-outs and to send 
disclosures to all of its customers, plus 
hundreds of thousands of dollars for 
indirect costs. The MBA stated that the 
NPRM did not consider the significant 
clerical effort needed to comply with 
the then-proposed rule. The MBA also 
stated that companies that currently 
provide GLBA privacy and FCRA 
affiliate sharing opt-out notices would 
still incur significant costs because: (1) 
in contrast to the GLBA, the new opt-out 
right applies to the sharing of 
information with affiliates; and (2) in 
contrast to the FCRA, the new opt-out 
right applies to transaction and 
experience information. Finally, the 
MBA stated that compliance with the 
then-proposed rule would be 
particularly difficult because software 
modifications and employee training 
will be required to ensure that both 
bank and mortgage company employees 
have access to consumers’ transaction 
and experience information in order to 
service their accounts, but they are 
prevented from using such information 
to solicit business from consumers who 
have exercised their opt-out rights. 

The Commission staff continues to 
believe that its estimate of the average 
amount of time to prepare and distribute 
an initial notice to consumers is 
reasonable. As a preliminary matter, the 
Commission staff notes that the PRA 
does not require an estimate all of the 
costs that may be associated with 
implementing the opt-out, but only the 
information collection costs. The annual 
burden estimates take into account the 
requisite burden associated with the 
reporting, recordkeeping, and third-
party disclosure requirements, 
including any incremental training costs 
that may be associated with 
implementing the final rule’s 
requirements. Further, the 
Commission’s staff estimates are over-
inclusive with respect to the number of 
entities that must comply with the rule. 
As stated earlier, many entities 
voluntarily provide consumers with the 
right to opt out of advertising by 
affiliates, and thus will not be subject to 
the final rule’s requirements and 
attendant costs. The Commission 
continues to believe that institutions 
should be able to modify existing 
database systems and employee training 
programs, used to comply with the 

GLBA and FCRA notice and opt-out 
requirements, to meet the requirements 
of this final rule. The Commission also 
believes that use of an average amount 
of time is appropriate because some 
persons may not share eligibility 
information with affiliates for the 
purpose of making solicitations or may 
choose to rely on the exceptions to the 
notice and opt-out requirement. In 
either of these cases, the notice would 
not be required, and the resulting 
burden would be zero. 

The Commission also believes that the 
availability of model disclosures and 
opt-out notices may significantly reduce 
the cost of compliance. In addition, as 
stated earlier the final rule gives persons 
considerable flexibility to provide a 
joint opt-out notice on behalf of 
multiple affiliates and to define the 
scope and the duration of the opt-out. 
This flexibility may reduce the cost of 
compliance by allowing covered 
persons to make choices that are most 
appropriate for their business. 
Moreover, because the notice is only 
required to be given once for a 
minimum period of at least five years, 
the Commission’s estimates assume a 
higher burden will be incurred during 
the first year of the OMB clearance 
period with a lesser burden incurred 
during the subsequent two years. 

VI. Final Regulatory Flexibility 
Analysis 

The Regulatory Flexibility Act 
(‘‘RFA’’), 5 U.S.C. 601-612, requires that 
the Commission provide an Initial 
Regulatory Flexibility Analysis 
(‘‘IRFA’’) with a proposed rule and a 
Final Regulatory Flexibility Analysis 
(‘‘FRFA’’), with the final rule, unless the 
Commission certifies that the rule will 
not have a significant economic impact 
on a substantial number of small 
business entities. See 5 U.S.C. 603-605. 
For the majority of entities subject to the 
final rule, a small business entity is 
defined by the Small Business 
Administration as one whose average 
annual receipts do not exceed $6 
million or that has fewer than 500 
employees. See http://www.sba.gov/ 
size/indextableofsize.html. 

1. Statement of the need for, and 
objectives of, the final rule. 

The FACT Act amends the FCRA and 
was enacted, in part, for the purpose of 
allowing consumers to limit the use of 
eligibility information received from an 
affiliate to make solicitations to the 
consumer. Section 214 of the FACT Act 
generally prohibits a person from using 
certain information received from an 
affiliate to make a solicitation for 
marketing purposes to a consumer, 



Federal Register / Vol. 72, No. 209 / Tuesday, October 30, 2007 / Rules and Regulations 61455 

unless the consumer is given notice and 
an opportunity and simple method to 
opt out of the making of such 
solicitations. Section 214 requires the 
Commission, together with the other 
agencies, to issue regulations 
implementing the section in 
consultation and coordination with each 
other. The Commission received no 
comments on the reasons for the 
proposed rule. The Commission is 
adopting the final rule to implement 
§ 214 of the FACT Act. The 
SUPPLEMENTARY INFORMATION above 
contains information on the objectives 
of the final rule. 

2. Summary of issues raised by 
comments in response to the initial 
regulatory flexibility analysis. 

In accordance with Section 3(a) of the 
RFA, the Commission conducted an 
initial regulatory flexibility analysis in 
connection with the proposed rule. One 
commenter, the Mortgage Bankers 
Association (MBA), believed that the 
Commission and the other agencies had 
underestimated the costs of compliance. 
The issues raised by the MBA are 
described in the Paperwork Reduction 
Act section above. The MBA’s concerns 
applied equally to small entities and 
larger entities. The MBA did not raise 
any issues unique to small entities. 

3. Description and estimate of small 
entities affected by the final rule. 

The affiliate marketing rule, which 
closely tracks the language of section 
214 of the FACT ACT, would apply to 
‘‘[a]ny person that receives from another 
person related to it by common 
ownership or affiliated by corporate 
control a communication of information 
that would be a consumer report, but for 
clauses (i), (ii), and (iii) of section 
603(d)(2)(A).’’ In short, section 214 
applies to any entity that (1) is under 
the Commission’s jurisdiction pursuant 
to the FCRA and (2) receives consumer 
report information from an affiliate and 
uses that information to make a 
marketing solicitation to the consumer. 
The entities covered by the 
Commission’s rule would include non-
bank lenders, insurers, retailers, 
landlords, mortgage brokers, automobile 
dealers, telecommunication firms, and 
any other business that shares eligibility 
information with its affiliates. It is not 
readily feasible to determine a precise 
number of small entities that will be 
subject to the rule, but it is not likely 
that many of the entities covered by this 
new rule are small as defined by the 
Small Business Administration since 
most of the entities with affiliates are 
likely to be above the $6 million level. 

See http://www.sba.gov/size/ 
indextableofsize.html. 

Although all small entities covered by 
the Commission’s rule potentially could 
be subject to the final rule, small entities 
that do not have affiliates would not be 
subject to the final rule. In addition, 
small entities that have affiliates may 
choose not to engage in activities that 
would require compliance with the final 
rule. For example, small entities may 
choose not to share eligibility 
information with their affiliates for the 
purpose of making solicitations. 
Alternatively, small entities and their 
affiliates may structure their marketing 
activities in a way that does not trigger 
the requirement to comply with the 
final rule, such as by relying upon the 
exceptions to the notice requirement 
contained in the final rule. 

4. Recordkeeping, reporting, and other 
compliance requirements. 

The final rule requires small entities 
to provide opt-out notices and renewal 
notices to consumers in certain 
circumstances, as discussed in the 
SUPPLEMENTARY INFORMATION above. The 
final rule also requires small entities to 
implement consumers’ opt-out 
elections. The final rule contains no 
requirement to report information to the 
Commission. 

Small entities that have affiliates and 
that share eligibility information with 
those affiliates for purposes of making 
solicitations may be subject to the rule. 
Small entities that do not have affiliates, 
do not share eligibility information with 
their affiliates for marketing purposes, 
use shared eligibility information for 
purposes of making solicitations only in 
accordance with one of the exceptions 
set forth in the final rule, or structure 
their marketing activities to eliminate 
the need to provide an opt-out notice 
would not be subject to the final rule. 
The professional skills necessary for 
preparation of the opt-out notice 
include compliance and/or privacy 
specialists and computer programmers. 

5. Steps taken to minimize the economic 
impact on small entities. 

The Commission has attempted to 
minimize the economic impact on small 
entities by adopting a rule that is 
consistent with the other federal 
agencies and choosing alternatives that 
provide for joint notices and model 
forms small institutions may, but are not 
required to, use to minimize the cost of 
compliance. 

Some commenters suggested an 
alternative that would allow any 
affiliate to provide the opt-out notice to 
consumers instead of requiring the 
affiliate the consumer has a relationship 

with to provide the notice. The 
Commission chose the alternative that 
requires the affiliate with the 
relationship with the consumer to 
provide the notice. See section IV, 
supra. This alternative is not expected 
to have a significant impact on small 
businesses since, as stated earlier, many 
small businesses are not likely to be 
subject to the rule or they may opt not 
to engage in practices that would subject 
them to the rule’s requirements. 

List of Subjects 

16 CFR Part 680 
Consumer reports, Consumer 

reporting agencies, Credit, Fair Credit 
Reporting Act, Trade practices. 

16 CFR Part 698 
Consumer reports, Consumer 

reporting agencies, Credit, Fair Credit 
Reporting Act, Trade practices. 
■ The Federal Trade Commission 
amends chapter I, title 16, Code of 
Federal Regulations, as follows: 
■ 1. Add new part 680 as follows: 

PART 680—AFFILIATE MARKETING 

Sec. 
680.1 Purpose and scope. 
680.2 Examples. 
680.3 Definitions. 
680.4–
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to the extent applicable, constitutes 
compliance with this part. Examples in 
a paragraph illustrate only the issue 
described in the paragraph and do not 
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for three months after the date of the 
inquiry. 

(vii) If a consumer has an existing 
relationship with a creditor that is part 
of a group of affiliated companies, 
makes a telephone call to the 
centralized call center for the group of 
affiliated companies to inquire about 
products or services offered by the 
insurance affiliate, and provides contact 
information to the call center, the call 
constitutes an inquiry to the insurance 
affiliate that offers those products or 
services. The insurance affiliate has a 
pre-existing business relationship with 
the consumer and can therefore use 
eligibility information it receives from 
its affiliated creditor to make 
solicitations to the consumer about its 
products or services for three months 
after the date of the inquiry. 

(3) Examples where no pre-existing 
business relationship is created. (i) If a 
consumer makes a telephone call to a 
centralized call center for a group of 
affiliated companies to inquire about the 
consumer’s existing account with a 
creditor, the call does not constitute an 
inquiry to any affiliate other than the 
creditor that holds the consumer’s 
account and does not establish a pre-
existing business relationship between 
the consumer and any affiliate of the 
account-holding creditor. 

(ii) If a consumer who has a loan 
account with a creditor makes a 
telephone call to an af-filiate of the 
creditor to ask about the affiliate’s retail 
locations and hours, but does not make 
an inquiry about the affiliate’s products 
or services, the call does not constitute 
an inquiry and does not establish a pre-
existing business relationship between 
the consumer and the affiliate. Also, the 
affiliate’s capture of the consumer’s 
telephone number does not constitute 
an inquiry and does not establish a pre-
existing business relationship between 
the consumer and the affiliate. 

(iii) If a consumer makes a telephone 
call to a creditor in response to an 
advertisement that offers a free 
promotional item to consumers who call 
a toll-free number, but the 
advertisement does not indicate that 
creditor’s products or services will be 
marketed to consumers who call in 
response, the call does not create a pre-
existing business relationship between 
the consumer and the creditor because 
the consumer has not made an inquiry 
about a product or service offered by the 
creditor, but has merely responded to an 
offer for a free promotional item. 

(k) Solicitation—(1) In general. The 
term ‘‘solicitation’’ means the marketing 
of a product or service initiated by a 
person to a particular consumer that 
is— 

(i) Based on eligibility information 
communicated to that person by its 
affiliate as described in this part; and 

(ii) Intended to encourage the 
consumer to purchase or obtain such 
product or service. 

(2) Exclusion of marketing directed at 
the general public. A solicitation does 
not include marketing communications 
that are directed at the general public. 
For example, television, general 
circulation magazine, and billboard 
advertisements do not constitute 
solicitations, even if those 
communications are intended to 
encourage consumers to purchase 
products and services from the person 
initiating the communications. 

(3) Examples of solicitations. A 
solicitation would include, for example, 
a telemarketing call, direct mail, e-mail, 
or other form of marketing 
communication directed to a particular 
consumer that is based on eligibility 
information received from an affiliate. 

(l) You means a person described in 
§ 680.1(b). 

§§ 680.4–680.20 [Reserved] 

§ 680.21 Affiliate marketing opt-out and 
exceptions. 

(a) Initial notice and opt-out 
requirement—(1) In general. You may 
not use eligibility information about a 
consumer that you receive from an 
affiliate to make a solicitation for 
marketing purposes to the consumer, 
unless— 

(i) It is clearly and conspicuously 
disclosed to the consumer in writing or, 
if the consumer agrees, electronically, in 
a concise notice that you may use 
eligibility information about that 
consumer received from an affiliate to 
make solicitations for marketing 
purposes to the consumer; 

(ii) The consumer is provided a 
reasonable opportunity and a reasonable 
and simple method to ‘‘opt out,’’ or 
prohibit you from using eligibility 
information to make solicitations for 
marketing purposes to the consumer; 
and 

(iii) The consumer has not opted out. 
(2) Example. A consumer has a 

homeowner’s insurance policy with an 
insurance company. The insurance 
company furnishes eligibility 
information about the consumer to its 
affiliated creditor. Based on that 
eligibility information, the creditor 
wants to make a solicitation to the 
consumer about its home equity loan 
products. The creditor does not have a 
pre-existing business relationship with 
the consumer and none of the other 
exceptions apply. The creditor is 
prohibited from using eligibility 

information received from its insurance 
affiliate to make solicitations to the 
consumer about its home equity loan 
products unless the consumer is given 
a notice and opportunity to opt out and 
the consumer does not opt out. 

(3) Affiliates who may provide the 
notice. The notice required by this 
paragraph (a) must be provided: 

(i) By an affiliate that has or has 
previously had a pre-existing business 
relationship with the consumer; or 

(ii) As part of a joint notice from two 
or more members of an affiliated group 
of companies, provided that at least one 
of the affiliates on the joint notice has 
or has previously had a pre-existing 
business relationship with the 
consumer. 

(b) Making solicitations—(1) In 
general. For purposes of this part, you 
make a solicitation for marketing 
purposes if— 

(i) You receive eligibility information 
from an affiliate; 

(ii) You use that eligibility 
information to do one or more of the 
following: 

(A) Identify the consumer or type of 
consumer to receive a solicitation; 

(B) Establish criteria used to select the 
consumer to receive a solicitation; or 

(C) Decide which of your products or 
services to market to the consumer or 
tailor your solicitation to that consumer; 
and 

(iii) As a result of your use of the 
eligibility information, the consumer is 
provided a solicitation. 

(2) Receiving eligibility information 
from an affiliate, including through a 
common database. You may receive 
eligibility information from an affiliate 
in various ways, including when the 
affiliate places that information into a 
common database that you may access. 

(3) Receipt or use of eligibility 
information by your service provider. 
Except as provided in paragraph (b)(5) 
of this section, you receive or use an 
affiliate’s eligibility information if a 
service provider acting on your behalf 
(whether an affiliate or a nonaffiliated 
third party) receives or uses that 
information in the manner described in 
paragraphs (b)(1)(i) or (b)(1)(ii) of this 
section. All relevant facts and 
circumstances will determine whether a 
person is acting as your service provider 
when it receives or uses an affiliate’s 
eligibility information in connection 
with marketing your products and 
services. 

(4) Use by an affiliate of its own 
eligibility information. Unless you have 
used eligibility information that you 
receive from an affiliate in the manner 
described in paragraph (b)(1)(ii) of this 
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solicitations to the consumer about its 
products or services because the 
consumer-initiated communication does 
not relate to the creditor’s products or 
services. Thus, the use of eligibility 
information received from an affiliate 
would not be responsive to the 
communication and the exception does 
not apply. 

(v) A consumer calls a creditor to ask 
about office locations and hours. The 
customer service representative asks the 
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that is part of an affiliated group. The 
consumer pays off the loan. After paying 
off the loan, the consumer subsequently 
obtains a second mortgage loan from the 
creditor. The consumer must be given a 
new notice and opportunity to opt out 
before the creditor’s affiliates may make 
solicitations to the consumer using 
eligibility information obtained by the 
creditor in connection with the new 
mortgage relationship, regardless of 
whether the consumer opted out in 
connection with the automobile loan 
account. 

(b) Duration of opt-out. The election 
of a consumer to opt out must be 
effective for a period of at least five 
years (the ‘‘opt-out period’’) beginning 
when the consumer’s opt-out election is 
received and implemented, unless the 
consumer subsequently revokes the opt-
out in writing or, if the consumer agrees, 
electronically. An opt-out period of 
more than five years may be established, 
including an opt-out period that does 
not expire unless revoked by the 
consumer. 

(c) Time of opt-out. A consumer may 
opt out at any time. 

§ 680.23 Contents of opt-out notice; 
consolidated and equivalent notices. 

(a) Contents of opt-out notice—(1) In 
general. A notice must be clear, 
conspicuous, and concise, and must 
accurately disclose: 

(i) The name of the affiliate(s) 
providing the notice. If the notice is 
provided jointly by multiple affiliates 
and each affiliate shares a common 
name, such as ‘‘ABC,’’ then the notice 
may indicate that it is being provided by 
multiple companies with the ABC name 
or multiple companies in the ABC group 
or family of companies, for example, by 
stating that the notice is provided by 
‘‘all of the ABC companies,’’ ‘‘the ABC 
banking, credit card, insurance, and 
securities companies,’’ or by listing the 
asgthat th1m11 1 Tf
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an electronic transaction, such as a 
transaction conducted on an Internet 
Web site. The consumer is required to 
decide, as a necessary part of 
proceeding with the transaction, 
whether to opt out before completing 
the transaction. There is a simple 
process that the consumer may use to 
opt out at that time using the same 
mechanism through which the 
transaction is conducted. 

(4) At the time of an in-person 
transaction. The opt-out notice is 
provided to the consumer in writing at 
the time of an in-person transaction. 
The consumer is required to decide, as 
a necessary part of proceeding with the 
transaction, whether to opt out before 
completing the transaction, and is not 
permitted to complete the transaction 
without making a choice. There is a 
simple process that the consumer may 
use during the course of the in-person 
transaction to opt out, such as 
completing a form that requires 
consumers to write a ‘‘yes’’ or ‘‘no’’ to 
indicate their opt-out preference or that 
requires the consumer to check one of 
two blank check boxes—one that allows 
consumers to indicate that they want to 
opt out and one that allows consumers 
to indicate that they do not want to opt 
out. 

(5) By including in a privacy notice. 
The opt-out notice is included in a 
Gramm-Leach-Bliley Act privacy notice. 
The consumer is allowed to exercise the 
opt-out within a reasonable period of 
time and in the same manner as the opt-
out under that privacy notice. 

§ 680.25 Reasonable and simple methods 
of opting out. 

(a) In general. You must not use 
eligibility information about a consumer 
that you receive from an affiliate to 
make a solicitation to the consumer 
about your products or services, unless 
the consumer is provided a reasonable 
and simple method to opt out, as 
required by § 680.21(a)(1)(ii) of this part. 

(b) Examples—(1) Reasonable and 
simple opt-out methods. Reasonable and 
simple methods for exercising the opt-
out right include— 

(i) Designating a check-off box in a 
prominent position on the opt-out form; 

(ii) Including a reply form and a self-
addressed envelope together with the 
opt-out notice; 

(iii) Providing an electronic means to 
opt out, such as a form that can be 
electronically mailed or processed at an 
Internet Web site, if the consumer agrees 
to the electronic delivery of information; 

(iv) Providing a toll-free telephone 
number that consumers may call to opt 
out; or 

(v) Allowing consumers to exercise all 
of their opt-out rights described in a 
consolidated opt-out notice that 
includes the privacy opt-out under the 
Gramm-Leach-Bliley Act, 15 U.S.C. 
6801 et seq., the affiliate sharing opt-out 
under the Act, and the affiliate 
marketing opt-out under the Act, by a 
single method, such as by calling a 
single toll-free telephone number. 

(2) Opt-out methods that are not 
reasonable and simple. Reasonable and 
simple methods for exercising an opt-
out right do not include— 

(i) Requiring the consumer to write 
his or her own letter; 

(ii) Requiring the consumer to call or 
write to obtain a form for opting out, 
rather than including the form with the 
opt-out notice; 

(iii) Requiring the consumer who 
receives the opt-out notice in electronic 
form only, such as through posting at an 
Internet Web site, to opt out solely by 
paper mail or ly ng an opt- 
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expires.] Once that period expires, you 
will receive a renewal notice that will 
allow you to continue to limit marketing 
offers from our affiliates for [another x 
years]/[at least another 5 years]. 


