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violate Section 7 of the Clayton Act, as
amended, 15 U.S.C. 18, and Section 5 of
the Federal Trade Commission Act, as
amended, 15 U.S.C. 45. The proposed
complaint alleges that the merger will
lessen competition in each of the
following markets: (1) The production,
sale, and delivery of ANS crude oil; (2)
the production, sale, and delivery of
crude oil used by targeted West Coast
refiners; (3) the production, sale, and
delivery of all crude oil used on the
West Coast; (4) the purchase of
exploration rights on the Alaskan North
Slope; (5) the sale of crude oil
transportation on TAPS; (6) the
development for commercial sale of
natural gas on the Alaskan North Slope;
and (7) the supply of crude oil pipeline
transportation to, and crude oil storage
in, Cushing, Oklahoma. The competitive
concerns underlying the allegations in
the draft complaint are discussed in Part
V of this analysis.

IV. The Proposed Consent Order
To remedy the alleged

anticompetitive effects of the merger,
the Proposed Consent Order requires
Proposed Respondents to divest: (1) All
of ARCO’s assets and interests related to
and primarily used with or in
connection with ARCO’s Alaska
businesses; and (2) all of ARCO’s assets
related to its Cushing, Oklahoma crude
oil business. Proposed Respondents will
divest all of ARCO’s Alaska assets to
Phillips Petroleum Company
(‘‘Phillips’’), an approved up-front
buyer. The vast majority of these assets
must be divested to Phillips within 30
days of the signing of the Proposed
Consent Order. Some of the ARCO
Alaska assets require third-party or
governmental approvals and Proposed
Respondents have up to six (6) months
to divest those particular assets.
Proposed Respondents will divest the
Cushing assets to an acquirer or
acquirers that receive the prior approval
of the Commission and in a manner
approved by the Commission. They
must divest the Cushing assets within
four (4) months of signing the Proposed
Consent order.

For a period of ten (10) years from the
date the Proposed Consent Order
becomes final, the Proposed Consent
Order prohibits the Proposed
Respondents from acquiring, directly or
indirectly, any ownership, leasehold or
other interests in any of the assets they
are required to divest without giving
prior notice to the Commission.

The Proposed Consent Order also
requires the Proposed Respondents to
provide the Commission with a report of
compliance with the terms of the
Proposed Consent Order within thirty

(30) days after the Order becomes final,
and every sixty (60) days thereafter,
until the Proposed Respondents have
fully complied with the divestiture
requirements under the Proposed
Consent Order. The Proposed
Respondents must also file annual
compliance reports detailing their
compliance with the notice provisions
under the Proposed Consent Order.

Proposed Respondents have also
agreed to a Hold Separate Order. The
purpose of the Hold Separate Order is
(a) to preserve the competitive viability
of the assets required to be divested
under the Proposed Consent Order,
pending their actual divestiture, (b) to
assure that no material confidential
information is exchanged between BP
Amoco and the held-separate
businesses, and (c) to prevent interim
harm to competition pending the
divestitures. The Commission may
immediately appoint an asset
maintenance trustee to monitor both the
ARCO Alaska businesses and the ARCO
Cushing Assets which are to be
divested, and, in the case of the Alaska
assets, to monitor whether the necessary
waivers and regulatory approvals are
being expeditiously pursued.

Under the terms of the Hold Separate
Order, if the Proposed Respondents
have not completed the divestiture of
the ARCO Alaska assets that do not
require third party or regulatory
approvals within thirty (30) days of
consummating the merger of BP Amoco
and ARCO, they must maintain the
relevant ARCO Alaska businesses as
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imports for ANS crude oil if the price
of ANS crude oil becomes non-
competitive. Third, ARCO is the firm
best positioned and most likely to find
new sources of ANS crude oil, and bring
that oil to market.

Entry into the crude oil markets
implicated by this merger is unlikely to
occur in a timely or sufficient manner
to prevent the merger from reducing
competition in the relevant markets.
Entry has not constrained BP Amoco’s
exercise of market power to date. Nor is
it likely that producers of other types of
crude oils will supply West Coast
refineries in a manner that would
constrain BP Amoco’s ability to exercise
market power. The most compelling
evidence is that they have not already
done so, even as BP Amoco has been
exercising market power directed at
West Coast refineries for many years.

B. Bidding for ANS Crude Oil
Exploration Rights

BP Amoco and ARCO are the two
most important competitors in bidding
for exploration leases for oil and gas on
the Alaska North Slope. They own or
control all exploration, development,
and production assets and won over
60% of all State of Alaska lease auctions
over the last decade. During that same
period the top four firms won 75%. In
the most recent North Slope lease sale,
BP Amoco and ARCO collectively won
more than 70% of the tracts bid.

After the merger, no single firm, or
combination of firms, will be both large
enough and sufficiently well informed
with respect to the value of individual
tracts, to replace the loss of revenues to
the State of Alaska and the Federal
Government, from bidding revenues.
Moreover, the reduced competition in
the bidding for oil and gas leaseholds
will eventually result in less exploration
and development, and less production
of ANS crude oil.

New entry will not be timely, likely
or sufficient to undermine the
anticompetitive effects of the merger.
Firms that lack the information,
infrastructure, and interest in North
Slope bidding will simply be unable to
fill the void created by the loss of ARCO
as an independent bidder for
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1 The provision that we would favor is explained,
and its terms defined, further below.

Phillips is headquartered in
Bartlesville, Oklahoma and is the sixth
largest United States oil company. In
1999 it had total revenues of about $14
billion. Phillips currently has about a
one percent interest in ANS crude oil
production and about a 1.4% interest in
TAPS. Phillips also owns oil and gas
leases in the National Petroleum
Reserve area of the North Slope.

The divestiture of ARCO’s Alaska
Businesses is intended to preserve the
level of competition that existed before
the merger in the production, sale and
delivery of crude oil to the West Coast,
bidding for exploration rights on the
Alaskan North Slope, and in pipeline
transportation services for ANS crude
oil.

1. The Proposed Respondents Have
Thirty (30) Days To Divest Most of the
ARCO Alaska Assets to Phillips

Except for those ARCO Alaska assets
that require consents, waivers, or
approvals by regulatory authorities or
other third parties before they may be
transferred to Phillips (e.g., pipelines,
oil and gas leases, rights of way), the
Proposed Respondents must complete
the required divestitures of the Alaska
assets within thirty (30) days of the
acquisition. The Proposed Respondents
must cooperate with Phillips and use
reasonable best efforts to assist Phillips
in securing the consent and waivers that
may be required from private entities.
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2 See FTC v. BP Amoco plc, Civ. No. 00–0416–
SI (N.D. Cal. filed Feb. 4, 2000), Compl. ¶ 18.

3 See FTC v. BP Amoco plc, Compl. ¶¶ 18, 23;
Points and Authorities in Support of FTC Motion
for a Preliminary Injunction at 7, 9–11.

4 See id. at 7, n.13, 9–10 & nn. 16–18. (The public
version of the FTC’s Points and Authorities, with
the parties’ confidential information redacted, is
available at /http://www.ftc.gov/os/bpamoco/
index.htm. All references in this concurrence to the
memorandum supporting the complaint are to that
version.)
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concern over the relatively high price of
gasoline on the West Coast, but people
will be cruelly disappointed if they are
led to believe that the export restriction
would have a detectable effect on the
situation. Moreover, it is not the
Commission’s mandate to use merger
enforcement as a vehicle for imposing
its own notions of how competition may
be ‘‘improved.’’ Instead, Congress has
directed the Commission only to
prevent any harm to competition that is
likely to flow from a merger. We believe
that the planned divestitures already
accomplish that goal.

We acknowledge that the parties are
willing to sign an order with an export
restriction. We need not speculate about
whether they were induced to do so
because of a compelling need to strike
a deal promptly, or because they believe
the restriction in unnecessary or
unenforceable. Whatever the reason, in
light of the structural relief the proposed
order achieves, we see no need to bind
the parties to an unnecessary behavioral
provision.

For the reasons set forth above, we do
not believe that the export restriction
should be included in the proposed
order.

[FR Doc. 00–10008 Filed 4–20–00; 8:45 am]
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