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1 15 U.S.C. 7701–7713.
2 15 U.S.C. 7704(a)(1).
3 15 U.S.C. 7704(a)(2).
4 15 U.S.C. 7704(a)(3).
5 15 U.S.C. 7704(a)(4).

6 15 U.S.C. 7704(a)(5).
7 15 U.S.C. 7704(b). The four such practices set 

forth in the statute are: Address harvesting, 
dictionary attacks, automated creation of multiple 
e-mail accounts, and relaying or retransmitting 
through unauthorized access to a protected 
computer or network. The Act’s provisions relating 
to enforcement by the States and providers of 
Internet access service create the possibility of 
increased statutory damages if the court finds a 
defendant has engaged in one of the practices 
specified in section 7704(b) while also violating 
section 7704(a). Specifically, sections 7706(f)(3)(C) 
and (g)(3)(C) permit the court to increase a statutory 
damages award up to three times the amount that 
would have been granted without the commission 
of an aggravated violation. Sections 7706(f)(3)(C) 
and (g)(3)(C) also provide for this heightened 
statutory damages calculation when a court finds 
that the defendant’s violations of section 7704(a) 
were committed ‘‘willfully and knowingly.’’

8 Sections 7706(a) and (c) of the CAN-SPAM Act 
provide that a violation of the Act shall be treated 
as a violation of a rule issued under section 
18(a)(1)(B) of the FTC Act. 15 U.S.C. 57a(a)(1)(B).

9 15 U.S.C. 7706(f). Specifically, the state 
attorneys general may bring enforcement actions for 
violations of section 7704(a)(1), 7704(a)(2), or 
7704(d). The states may also bring an action against 
any person who engages in a pattern or practice that 
violates section 7704(a)(3), (4), or (5).

10 15 U.S.C. 7706(g). Section 7704(d) of the Act 
requires warning labels on commercial e-mail 
messages containing sexually oriented material. 15 
U.S.C. 7704(d). In April, 2004, the Commission 
promulgated its final rule regarding such labels: 
‘‘Label for e-mail Messages Containing Sexually 
Oriented Material’’ (‘‘Sexually Explicit Labeling 
Rule’’). 69 FR 21024 (Apr. 19, 2004). The 
Commission is integrating the provisions of that 
existing rule into the final Rule announced in this 
Federal Register Notice, renumbering certain 
provisions as follows: former 316.1(a) and (b) 
appear at 316.4(a) and (b) in the final Rule; former 
316.1(c) [definitions] appears at 316.2 in the final 
Rule; and former 316.1(d) [severability] appears at 
316.5 and applies to the entire final Rule, not only 
the Sexually Explicit Labeling Rule provisions.
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the CAN-SPAM Act

AGENCY: Federal Trade Commission.
ACTION: Final rule.

SUMMARY: In this document, the Federal 
Trade Commission (‘‘FTC’’ or 
‘‘Commission’’) issues its Statement of 
Basis and Purpose and final Rule 
pursuant to the requirement imposed by 
the Controlling the Assault of Non-
Solicited Pornography and Marketing 
Act of 2003 (‘‘CAN-SPAM’’ or ‘‘the 
Act’’) for the Commission, not later than 
12 months after December 16, 2003, to 
‘‘issue regulations pursuant to section 
7711 [of the Act] defining the relevant 
criteria to facilitate the determination of 
the primary purpose of an electronic 
mail message.’’
EFFECTIVE DATE: May 19, 2004, except 
for § 316.3, which will become effective 
on March 28, 2005.
ADDRESSES: Requests for copies of the 
‘‘primary purpose’’ provisions of the 
Rule and the Statement of Basis and 
Purpose should be sent to Public 
Records Branch, Room 130, Federal 
Trade Commission, 600 Pennsylvania 
Avenue, NW., Washington, DC 20580. 
Copies of these documents are also 
available at the Commission’s Web site: 
http://www.ftc.gov.
FOR FURTHER INFORMATION CONTACT: 
Michael Goodman, Staff Attorney, (202) 
326–3071; or Catherine Harrington-
McBride, Staff Attorney, (202) 326–
2452; Division of Marketing Practices, 
Bureau of Consumer Protection, Federal 
Trade Commission, 600 Pennsylvania 
Avenue, NW., Washington, DC 20580.
SUPPLEMENTARY INFORMATION: The 
‘‘primary purpose’’ provisions of the 
Rule implement the CAN-SPAM Act by 
defining the relevant criteria to 
determine the primary purpose of an 
electronic mail message. These 
provisions describe types of electronic 
mail messages that contain commercial 
content or what the Act terms 
‘‘transactional or relationship’’ content, 
and establish different criteria for each 
type. These provisions also clarify that 
the definitions of certain terms taken 
from the Act and appearing in the Rule 
are prescribed by particular referenced 
portions of the Act. The Rule also 
includes a severability provision that 
provides that if any portion of the Rule 
is found to be invalid, the remaining 
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Finally, the FTC does not have jurisdiction over the 
business of insurance to the extent that such 
business is regulated by State law. See section 2 of 
the McCarran-Ferguson Act, 15 U.S.C. 1012(b).

23 Section 7706(b) and (c) of the CAN-SPAM Act 
authorize Federal agencies other than the FTC to 
enforce the Act against various entities outside the 
FTC’s jurisdiction.

24 Proposed Rule 316.2(a), (c)–(n).
25 Proposed Rule 316.2(b).
26 69 FR at 50094.
27 A handful of comments touched on the 

definition of ‘‘sender,’’ advocating clarification of 
the multiple-sender issue raised in the ANPR. 

Experian; NRF; Adknowledge (alternatively 
recommending clarification of the definition of 
‘‘transactional or relationship message’’); ESPC 
(recommending that the definition of ‘‘sender’’ be 
addressed in this proceeding because the term is 
related to the ‘‘standard associated with primary 
purpose’’). MBA recommended that the 
Commission ‘‘explicitly state that verbal consent is 
sufficient to comply with the definition of 
‘‘affirmative consent’’ and that definition’s 
requirement for a ‘‘clear and conspicuous’’ 
requirement.’’ Baker urged the Commission to 
expressly define expiration/renewal notices as 
transactional. As noted in the NPRM, the 
Commission anticipates addressing issues of 
discretionary rulemaking, including the definitions 
of the terms ‘‘sender,’’ ‘‘affirmative consent,’’ and 
‘‘transactional or relationship message’’ in a future 
Federal Register notice, and does not address them 
here.

28 See, e.g., AE; Incentive; Independent 
(requesting clarification in the definition of 
‘‘transactional or relationship messages’’ that e-
mails sent by a nonprofit to its base constituency 
will not be considered commercial e-mail); ASAE; 
AAMFT; NAEDA.

29 These messages will only be considered 
‘‘commercial electronic mail messages,’’ and thus 
subject to greater regulation than transactional or 
relationship messages, if (1) a recipient reasonably 
interpreting the subject line of the message would 
likely conclude that the message advertises or 
promotes a commercial product or service, or (2) 
the transactional or relationship content does not 
appear, in whole or in substantial part, at the 
beginning of the body of the message.

30 Schomaker; Cleaver; Anonymous; Dickert.

31 ECFCU.
32 See, e.g., the reasonableness element of the 

Commission’s deception standard as articulated in 
Cliffdale Assocs., Inc., (Deception Statement) 103 
F.T.C. 110 (1984): ‘‘We examine the practice from 
the perspective of a consumer acting reasonably in 
the circumstances.’’

33 15 U.S.C. 7702(2)(A) (emphasis supplied). The 
Commission’s authority to establish ‘‘primary 
purpose’’ criteria does not include the authority to 
modify the Act’s definition of ‘‘commercial.’’

34 Section 7702(17)(A) of the Act defines a 
‘‘transactional or relationship message’’ as ‘‘an 
electronic mail message the primary purpose of 
which is— 

(i) To facilitate, complete, or confirm a 
commercial transaction that the recipient has 
previously agreed to enter into with the sender; 

(ii) To provide warranty information, product 
recall information, or safety or security information 
with respect to a commercial product or service 
used or purchased by the recipient; 

(iii) To provide— 
(I) Notification concerning a change in the terms 

or features of; 
(II) Notification of a change in the recipient’s 

standing or status with respect to; or 

SPAM Act does not expand or contract 
the Commission’s jurisdiction or the 
scope of the final Rule’s coverage. 
Limits on the FTC’s jurisdiction, 
however, do not affect the ability of 
other Federal agencies, the States, or 
providers of Internet access service to 
bring actions under the Act against any 
entity within their jurisdiction as 
authorized.23 Thus, many persons and 
entities not within the FTC’s 
jurisdiction may still be subject to an 
enforcement action for violating the 
CAN-SPAM Act.

B. Section 316.2—Definitions 
The proposed Rule included 

definitions of a number of key terms, 
nearly all of which were defined by 
references to the corresponding sections 
of the Act. These terms include: 
‘‘affirmative consent,’’ ‘‘commercial 
electronic mail message,’’ ‘‘electronic 
mail address,’’ ‘‘initiate,’’ ‘‘Internet,’’ 
‘‘procure,’’ ‘‘protected computer,’’ 
‘‘recipient,’’ ‘‘routine conveyance,’’ 
‘‘sender,’’ ‘‘sexually oriented material,’’ 
and ‘‘transactional or relationship 
message.’’ 24 An additional term, 
‘‘character,’’ not defined in the Act, had 
been defined in the Commission’s 
Sexually Explicit Labeling Rule 
proceeding, and was included in the 
proposed Rule with the same definition 
it had been given in that earlier 
proceeding.25

In the NPRM, the Commission set 
forth its rationale for defining by 
reference those definitions included in 
both the Act and the Rule, stating ‘‘that 
by referencing the definitions found in 
the Act, and any future modifications to 
those definitions, the Rule will 
accurately and effectively track any 
future changes made to the definitions 
in the Act.’’ 26

None of the small number of the 
NPRM comments concerning the 
definitions challenged the 
Commission’s proposal to incorporate 
by reference definitions included in the 
Act. Several commenters urged 
modifications that the Commission 
theoretically could effectuate under the 
discretionary rulemaking authority of 
section 7711 of the Act.27 The largest 

number of comments on this section 
urged the Commission explicitly to 
exempt messages from not-for-profit 
entities from the definition of 
‘‘commercial electronic mail 
message.’’ 28 It is possible that a message 
from a nonprofit could meet the 
definition of ‘‘commercial electronic 
mail message’’ (e.g., an e-mail message 
sent by a nonprofit hospital offering 
medical screening in exchange for a fee). 
There is no reason that recipients of 
such an e-mail message should forfeit 
the protections afforded by CAN-SPAM. 
Moreover, it is possible
such an e26’‘‘
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deceptive acts or practices in or affecting 
commerce.’’ 15 U.S.C. 44 and 45.

47
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55 But see DoubleClick (stating that e-mail 
recipients rely more on the from line than the 
subject line when deciding whether to read a 
message). DoubleClick’s data show that one-third of 
e-mail recipients surveyed consider the subject line 
to be the most important factor in deciding whether 
to open a permission-based e-mail. The 
Commission considers this data as support for its 
use of the subject line in its primary purpose 
criteria. It is reasonable to presume that an even 
greater percentage of consumers rely most on the 
subject line when deciding whether to open 
unsolicited messages from unfamiliar senders, 
when the from line is less useful to recipients.

56 As explained above, the final Rule’s description 
of ‘‘commercial content’’ has been modified to be 
consistent with the Act’s text. Thus, commercial 
content is ‘‘the commercial advertisement or 
promotion of a commercial product or service.’’

57 See, e.g., Experian; KeySpan; NetCoalition.
58 See Associations; CBA; DMA; Experian; PMA; 

Wells Fargo. Section 7711(b) of the Act, cited by0 4.55 52 271.2147 Toct, ciC-0.0029 (57)T-1.18ani.ction 7711(burj
T*5 52tor in decipctio
/Fevg42bipctitCoa PMA; 
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commercial advertisement or promotion of ‘‘content 
on an Internet Web site operated for a commercial 
purpose.’’ 15 U.S.C. 7702(2)(A).

67 One commenter, Baker, stated that it would 
seem ‘‘intolerable’’ for an e-mail sender to have to 
‘‘worry about the distinction’’ between a subject 
line that indicates that a recipient’s periodical 
subscription is about to expire (which would refer 
to transactional or relationship content) and a 
subject line that packages such a notification with 
a reference to a sales pitch to renew the 
subscription (which would refer to both commercial 
content and transactional or relationship content). 
Although CAN-SPAM provides that a notice about 
subscription status is transactional or relationship 
content, it does not establish that an offer to renew 
the subscription constitutes transactional or 
relationship content. As a result, the Act itself 
dictates this narrow distinction. It is therefore 
important to examine the subject line to determine 
the primary purpose of a dual-purpose message that 
refers to both subscription status and a renewal 
sales pitch. Senders may include the sales pitch in 
both the subject line and the message, but because 
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78 NPRM, 69 FR at 50106. Of course, if a recipient 
reasonably interpreting the subject line of such a 
message would likely conclude that the message 
contains the commercial advertisement or 
promotion of a commercial product or service, the 
message would be deemed to have a commercial 
primary purpose regardless of where in the message 
the transactional or relationship content appears.

79 See Keyspan; MBA; MBNA; VCU.
80 See, e.g., DoubleClick; Experian. Commenters 

also asked how this standard would apply to 
messages with ‘‘side-by-side’’ presentation of 
commercial content and transactional or 
relationship content. See NRF; MPAA.

81 See, e.g., MPAA.
82 Three commenters requested that the 

Commission specify that this criterion looks at 
placement at the beginning of the body of the 
message (as opposed to simply ‘‘the beginning of 
the message,’’ which was proposed in the NPRM). 
See Experian; MBNA; NBC. For clarity, the 
Commission accepts this suggestion.

83 CAN-SPAM’s definition of ‘‘transactional or 
relationship message’’ includes specific categories 
of messages that Congress determined to be ones 
that consumers want to receive. These categories 
include vital information such as bank account 
statements, product recalls, transaction 
confirmations, and warranty information.

84 A side-by-side presentation of commercial and 
transactional or relationship content could satisfy 
this standard.

85 See, e.g., AeA; Associations; Baker; BofA; CBA; 
DMA; ERA; MPA; PMA; Schwartz; SIIA; State 
Farm; Time Warner; Wells Fargo.

86 Schwartz.
87 See 15 U.S.C. 7702(2); 7702(17).
88 Similarly, several commenters expressed 

concern that the Commission not prohibit or 
discourage dual-purpose messages. See 
DoubleClick; Experian; NBC; NRF; Visa. This 
concern is unfounded. The Commission does not 
have the authority to prohibit dual-purpose 
messages, and the final Rule’s criteria for messages 
containing both commercial content and 
transactional or relationship content do nothing to 

Continued

b. Section 316.3(a)(2)(ii)—‘‘Placement’’ 
Criterion for e-mail Messages With Both 
Commercial Content and Transactional 
or Relationship Content 

Under the Commission’s second 
proposed criterion governing e-mail 
messages containing both commercial 
content and transactional or 
relationship content, this type of dual-
purpose message would have a 
commercial primary purpose if the 
transactional or relationship content 
‘‘does not appear at or near the 
beginning of the message.’’ 78 Several 
senders supported this test because it 
provides clear, objective guidance to 
marketers.79 Others opposed it, 
typically because they felt it does not 
provide sufficient guidance, especially 
with respect to the ‘‘at or near the top’’ 
element.80 A second criticism from a 
small number of commenters opposed 
to this approach was that they preferred 
to be able to provide commercial 
content first without having their 
messages be considered commercial e-
mail messages.81 In the final Rule, in 
response to comments addressing this 
approach and to provide the clearest 
standard, the Commission has modified 
the standard so that an e-mail message 
will be deemed to have a commercial 
primary purpose if the transactional or 
relationship content ‘‘does not appear, 
in whole or in substantial part, at the 
beginning of the body of the 
message.’’ 82 The Commission believes 
that this placement test provides an 
objective standard for e-mail senders to 
comply with, allows for flexibility in 
message design, and ensures that 
recipients receive the most important 
content of a dual-purpose message 
first.83 e-mail senders are not required to 

complete their presentation of 
transactional or relationship content 
before providing any commercial 
content. Once they begin their message 
with at least some substantial 
transactional or relationship content, 
they may then provide commercial 
content. Use of the term ‘‘substantial’’ in 
this criterion does not refer to volume; 
there is no minimum number of 
‘‘transactional or relationship’’ 
characters that must appear at the 
beginning of the body of the message. 
Rather, the term ‘‘substantial’’ refers to 
the nature of the content. To satisfy this 
criterion, the transactional or 
relationship content that appears at the 
beginning must be something 
recognizable as transactional or 
relationship content. For example, if a 
message’s transactional or relationship 
content is account balance information 
pursuant to section 7702(17)(A)(iii), a 
statement providing the recipient’s 
current balance would be substantial, 
and additional related information (e.g., 
recent account activity) could be 
provided below commercial content. On 
the other hand, merely stating ‘‘Your 
account’’ at the beginning of the 
message would not be sufficiently 
substantial. Under this standard, 
recipients of these messages will be 
alerted to important transactional or 
relationship content without having to 
first wade through advertising.84

Finally, in referring to ‘‘transactional 
or relationship’’ content, the proposed 
Rule used the phrase ‘‘content that 
pertains to one of the functions listed’’ 
in a portion of the rule that tracked, 
verbatim, the statutory provision that 
sets out the transactional or relationship 
categories [15 U.S.C. 7702(17)]. The 
final Rule uses the narrower and more 
precise formulation ‘‘transactional or 
relationship content as set forth in 
paragraph (c) of this section.’’

c. Commenters’ Proposals for 
Determining the Primary Purpose of 
Messages Containing Both Commercial 
Content and Transactional or 
Relationship Content 

In the NPRM, the Commission asked 
commenters to propose alternative 
criteria to determine the primary 
purpose of messages containing 
commercial content and transactional or 
relationship content. Commenters 
responded with several proposals that 
the Commission had already considered 
and rejected in the NPRM. Some 
commenters also proposed 

modifications to the Commission’s 
existing proposal. 

(1) Comments Arguing That the 
Inclusion of Any Transactional or 
Relationship Content Should Preclude 
Determination That the Message Has a 
Commercial Primary Purpose 

Approximately 30 comments 
submitted by e-mail senders argued that 
dual-purpose messages necessarily do 
not have a commercial primary purpose 
if they contain certain transactional or 
relationship content, such as billing 
statements, legally required content, 
content sent in response to a request 
from the recipient, ‘‘primarily editorial’’ 
content, and subscription renewals.85 
One commenter simply stated that a 
message is a ‘‘transactional or 
relationship message’’ if it contains any 
transactional or relationship content 
regardless of where it is positioned.86

CAN-SPAM clearly rejects the hard-
and-fast approach advocated by these 
commenters, which is that any 
modicum of transactional or 
relationship content ought to place even 
an overwhelmingly commercial message 
beyond the ambit of the modest 
requirements that the Act imposes on 
commercial messages. The Act 
distinguishes between messages the 
‘‘primary purpose’’ of which is 
‘‘commercial’’ and messages the 
‘‘primary purpose’’ of which is 
‘‘transactional or relationship.’’ 87 The 
concept that some analysis is necessary 
to determine the ‘‘primary purpose’’ of 
e-mail messages that blend commercial 
with transactional or relationship 
content is therefore embodied in the 
Act. Thus, the text of the Act itself 
contradicts the commenters’ argument 
that the presence of transactional or 
relationship content in an e-mail 
message automatically prevents an e-
mail message from being ‘‘commercial.’’ 
The Commission therefore declines to 
adopt a final Rule that would treat dual-
purpose messages as transactional or 
relationship messages simply because 
they include any amount of 
transactional or relationship content 
appearing anywhere in the message.88
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discourage use of these messages. Moreover, despite 
the concerns of some commenters, CAN-SPAM does 
not give e-mail recipients the right to opt-out of 
important transactional or relationship content, 
such as billing statements. See AeA; Associations; 
CBA; DMA; ERA; PMA; Wells Fargo.

89 See, e.g., Adknowledge; CBA; CIPL; 
Courthouse; DMA; NAA; NADA; NAEDA; NCL; 
NetCoalition; Reardon; Reed.

90 15 U.S.C. 7702(17)(A)(v). Determining whether 
a periodical delivered via e-mail will be deemed to 
be ‘‘transactional or relationship’’ under 
7702(17)(A)(v), however, requires consideration of 
the recipient’s understanding of what he or she is 
entitled to receive under the terms of the agreed-
to transaction. This is not to say that, at the time 
of the transaction, the sender must give an 
exhaustive description of what types of content will 
be included in a periodical that the recipient has 
requested to receive. The Commission believes that 
recipients reasonably expect—without having to be 
told—that a newsletter will contain advertising 
along with informational content. Nevertheless, the 
Commission believes that there are limits to such 
an expectation. If the content that a recipient has 
requested pursuant to 7702(17)(A)(v) is 
overwhelmed by commercial content that clearly 
exceeds what the recipient might reasonably have 
expected, then the sender cannot persuasively argue 
that the primary purpose of its message is to deliver 
content the recipient is entitled to receive under the 
terms of a previously agreed to transaction. In such 
a situation, where excessive commercial content 
could cause recipients to overlook important 
transactional or relationship content, it would be 
contrary to Congress’s intent to regulate the e-mail 
message as transactional or relationship rather than 
commercial.

91 If, however, an e-mail message consists 
exclusively of commercial content (such as a 
catalog or other content that is purely advertisement 
or promotion), then the e-mail message would be 
a single-purpose commercial message. This is 
because delivery of such advertising or promotional 
content would not constitute the ‘‘delivery of goods 
or services * * * that the recipient is entitled to 
receive under the terms of a transaction that the 
recipient has previously agreed to enter into with 
the sender,’’ as set forth in the relevant portion of 
the definition of ‘‘transactional or relationship 
message.’’ 15 U.S.C. 7702(17)(A)(v) (emphasis 
added).

92 See, e.g., AIA; DMA; ERA; Experian; ICC; 
Mastercard; MBNA; MPA; PMA; Visa; Wells Fargo. 
As in the first round of comments, many of these 
commenters argued in favor of a ‘‘but for’’ sender-
intent standard: a message would not have a 
commercial primary purpose unless the message 
would not have been sent but for its commercial 
content. See, e.g., ERA; MBNA; Mastercard; ACLI; 
SIA. Under this standard, a message with both 
transactional or relationship content (e.g., a billing 
statement) and advertising would never have a 
commercial primary purpose; according to these 
commenters, it would always be true that the 
transactional or relationship portion of the message 
would have been sent with or without 
accompanying ads. This standard, in effect, 
establishes that a message is by definition a 
transactional or relationship message if it contains 
any transactional or relationship content. The 
Commission declines to adopt this approach 
because it is clearly inconsistent with the text of the 
Act. ABM raised a different concern with the ‘‘but 
for’’ approach: ‘‘[I]f a ‘but for’ test were applied to 
the senders of electronic newsletters, who are 
certainly not intended to fall within the Act’s ambit, 
they could very well fail * * *. Would they 
distribute these newsletters * * * ‘but for’ the 
advertising? In many cases, they would not.’’ The 
final Rule’s criteria do not regulate subscription-
based newsletters—and most unsolicited bona fide 
newsletters—as commercial messages.

93 See 69 FR at 50098.
94 See ICC; Wells Fargo.

95 NCL.
96 See, e.g., MBNA.
97 See Adknowledge; AIA; Associations; CBA; 

DMA; Experian; MBNA; MPA; NBC; PMA; Time 
Warner; Wells Fargo.

98 See 69 FR at 50098.
99 See ACB; CBA; ESPC; Experian; Mastercard; 

MBNA; NBC; Wells Fargo. According to MBNA, 

A number of commenters requested 
guidance regarding CAN-SPAM’s 
regulation of periodicals (such as 
newsletters and catalogs) delivered via 
e-mail, many of which contain 
information and advertising.89 The 
starting point to analyze the impact of 
CAN-SPAM on a periodical is to 
consider whether it is sent pursuant to 
a subscription. When a recipient 
subscribes to a periodical delivered via 
e-mail, then transmission of that 
periodical to that recipient falls within 
one of the ‘‘transactional or relationship 
message’’ categories. Specifically, it 
constitutes delivery of ‘‘goods or 
services * * * that the recipient is 
entitled to receive under the terms of a 
transaction that the recipient has 
previously agreed to enter into with the 
sender.’’ 90 This is true regardless of 
whether the periodical consists 
exclusively of informational content or 
combines informational and commercial 
content.91

When a sender delivers an unsolicited 
newsletter or other periodical via e-
mail, and there is no subscription, the 
situation is materially different for 
purposes of CAN-SPAM than when 
such content is delivered with the 
consent of the recipient. In such a 
scenario, the content likely would not 
be ‘‘transactional or relationship’’ 
within the meaning of section 
7702(17)(A)(v). Instead, if the message 
contains both commercial content and 
content that is neither commercial nor 
transactional or relationship, the criteria 
set out in section 316.3(a)(3) would 
apply. Under that standard, discussed in 
detail below, an e-mail message will be 
deemed to have a commercial primary 
purpose if either: (1) A recipient 
reasonably interpreting the subject line 
would likely conclude that the message 
contains the commercial advertisement 
or promotion of a commercial product 
or service; or (2) a recipient reasonably 
interpreting the body of the message 
would likely conclude that the primary 
purpose of the message is the 
commercial advertisement or promotion 
of a commercial product or service.

(2) Comments Discussing a ‘‘Primary 
Purpose’’ Criterion Based on Sender’s 
Intent, Such as a ‘‘But for’’ Standard 

Some commenters responding to the 
NPRM advocated ‘‘primary purpose’’ 
criteria based on the sender’s intent.92 
These commenters, repeating arguments 
the Commission rejected in the NPRM,93 
claimed that a standard based on the 
sender’s intent would be an objective 
test for marketers.94 The Commission 

disagrees that a sender-intent standard 
is objective. To the contrary, the sender-
intent approach is entirely subjective. 
As NCL stated: ‘‘[N]either recipients nor 
law enforcement authorities can look 
into the minds of senders in order to 
prove whether they intended the 
messages to be primarily for commercial 
or other purposes.’’ 95 The Commission 
agrees with NCL, and notes that a 
‘‘sender intent’’ standard would create a 
difficult problem of proof in law 
enforcement actions. Such a standard 
presents the potential for a loophole for 
spammers, which could nullify CAN-
SPAM’s protections for e-mail 
recipients. The Commission’s criteria 
obviate such a loophole.

Some commenters argued that a 
‘‘sender intent’’ standard would be more 
consistent with Congress’s intent than 
the criteria the Commission proposed.96 
According to these commenters, 
Congress signaled its intent to focus on 
the sender’s intent rather than the 
recipient’s interpretation by using the 
term ‘‘purpose’’ in the Act. They 
criticized the Commission’s approach as 
an improper ‘‘effect’’ test rather than a 
‘‘purpose’’ test.97 As the Commission 
noted in the NPRM, however, CAN-
SPAM refers to the primary purpose of 
the message, not of the sender.98 The 
primary purpose of an e-mail message 
may be fairly determined by looking at 
the sender’s intent or the recipient’s 
interpretation. The latter is the better 
choice because it is consistent with the 
Commission’s approach to analyzing 
deception in advertising. The 
‘‘recipient’s interpretation’’ approach 
also eliminates a vast potential loophole 
for spammers.

(3) Comments Proposing Substantial 
Modifications to the Commission’s 
Proposed Criteria for e-mail Messages 
Containing Both Commercial Content 
and Transactional or Relationship 
Content 

Many senders of commercial e-mail 
advocated their own ‘‘primary purpose’’ 
standards for e-mail messages 
containing both commercial content and 
transactional or relationship content. 
Some of these commenters proposed 
that an e-mail message should have to 
satisfy both of the Commission’s criteria 
for this type of dual-purpose message 
for the message to be deemed to have a 
commercial primary purpose.99 In other 
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‘‘[t]he net effect * * * would be to shift the 
presumption from favoring a commercial content 
finding to one more favorable to a finding of TRM 
[transactional or relationship message].’’

100 The Commission’s approach is that a message 
has a commercial primary purpose if either of the 
two criteria is met.

101 See, e.g., CBA; MBNA.
102 Alternatively, an e-mail message may contain 

a subject line that refers only to commercial 
content. If the transactional or relationship content 
is placed at the beginning of the body of the 
message, under the commenters’ approach, this is 
a transactional or relationship message, and 
recipients do not have the right to opt out. 
However, recipients reading the subject line may 
expect the message to contain only commercial 
content. They may delete the message without 
reading it or only casually review the body of the 
message if they are not expecting anything more 
than just advertising. Again, they may inadvertently 
overlook the important transactional or relationship 
content. If this occurs, recipients may be frustrated 
by not having an ability to opt out of future similar 
messages.

103 See Associations; ERA; ITAA; MPA; PMA.
104 ERA.

105 See DoubleClick; ESPC; NetCoalition; 
Experian; MPA. Under this approach, an e-mail 
message has a commercial primary purpose if the 
net impression created by the message is that it has 
a commercial primary purpose.

106 In the NPRM, the Commission labeled these 
messages ‘‘Shakespearean sonnet’’ spam and 
discussed how its criteria would regulate such 
messages as ‘‘commercial’’ under the Act. See 69 FR 
at 50101.

107 Moreover, unlike spammers, these senders 
already have a business relationship with their 
recipients, so the likelihood of consumer harm is 
reduced. See NPRM, 69 FR at 50096. As a result, 
an objective test is proper because there is little risk 
that these senders will abuse it.

words, this type of dual-purpose 
message would have a commercial 
primary purpose only if (1) a recipient 
reasonably interpreting the subject line 
would likely conclude that the message 
contained commercial content, and (2) 
the transactional or relationship content 
did not appear, in whole or in 
substantial part, at the beginning of the 
body of the message.100 Some advocates 
of this approach claimed it would be 
more consistent with Congress’s intent 
than the Commission’s approach.101

The Commission believes that its 
criteria better preserve recipients’ right 
to opt out of messages that are 
‘‘primarily’’ commercial and that they 
therefore better fulfill Congress’s 
intentions. Under the commenters’ 
approach, if the subject line referred to 
transactional or relationship content, 
the e-mail message would always be 
considered ‘‘transactional or 
relationship.’’ (As noted above, under 
their approach, both subject line and 
placement criteria must be met before 
the message would be considered 
commercial.) Yet, the e-mail message 
may open with a substantial amount of 
unsolicited advertising and close with 
an extremely small amount of 
transactional or relationship content. 
Recipients could easily overlook the 
important transactional or relationship 
content that is at the end (or buried in 
the middle) of a long message that 
contains an overwhelming amount of 
advertising. Recipients would 
understandably be frustrated if they did 
not have the right to opt out of these 
overwhelmingly commercial messages. 
e-mail senders could therefore continue 
to send these messages under the guise 
of transactional or relationship messages 
without giving recipients the right to opt 
out.102 Because the Commission’s 
approach examines the subject line and 

placement independently, it treats these 
messages as ‘‘commercial’’ and therefore 
preserves recipients’’ right to opt out of 
these messages. Therefore, the 
Commission declines to adopt the 
commenters’ suggested change to the 
criteria.

Other commenters proposed that the 
Commission reformulate the ‘‘primary 
purpose’’ criteria as a safe harbor.103 As 
described by one of these commenters, 
‘‘[f]or e-mail messages containing both 
commercial and transactional or 
relationship content there could be a 
safe harbor whereby the message would 
be deemed not to have a commercial 
primary purpose if either: (1) The 
subject line of the e-mail referred to the 
transactional or relationship content, or 
(2) the transactional or relationship 
content appeared at or near the 
beginning of the e-mail message. * * * 
In the event that a marketer opted not 
to take advantage of the safe harbor, its 
dual purpose e-mail messages would be 
viewed on the basis of the net 
impression of the message as a whole on 
the reasonable consumer.’’ 104

Under this alternative, as long as the 
subject line included any reference to 
transactional or relationship content, a 
message would not have a commercial 
primary purpose even if a recipient 
reasonably interpreting the subject line 
would likely conclude that the message 
contained commercial content. A 
message would not have a commercial 
primary purpose even if it opened with 
a block of commercial content and 
closed with a mere line of transactional 
or relationship content, provided the 
subject line referred to transactional or 
relationship content. These results 
abandon CAN-SPAM’s dual objectives 
to enable recipients to opt-out of 
unwanted commercial content and to 
ensure that recipients receive important 
transactional or relationship content. 
The Commission’s criteria, on the other 
hand, protect the opt-out rights that 
CAN-SPAM created and encourage e-
mail senders to present transactional or 
relationship content with sufficient 
prominence to ensure that recipients 
will notice it. At the same time, the 
Commission’s criteria allow e-mail 
senders, before initiating any message, 
to determine with a fair level of 
certainty whether CAN-SPAM will 
regulate the message as commercial or 
‘‘transactional or relationship.’’ These 
senders simply need to satisfy 
themselves of two things: that a 
recipient reasonably interpreting the 
subject line of the message will not 
likely conclude that the message 

contains commercial content; and that 
the transactional or relationship content 
appears, in whole or in substantial part, 
at the beginning of the body of the 
message. 

Some commenters suggested 
determining the primary purpose of 
messages containing both commercial 
content and transactional or 
relationship content by applying a ‘‘net 
impression’’ standard.105 The 
Commission believes this is the 
appropriate standard for e-mail 
messages containing both commercial 
content as well as content that is neither 
commercial nor transactional or 
relationship. There are material 
differences between the two types of 
dual-purpose messages, however, that 
support applying different criteria to 
each type. Spammers are notorious for 
unsolicited messages combining 
commercial content and content that is 
neither commercial nor transactional or 
relationship—nonsensical, random 
words, quotations, aphorisms, and the 
like.106 These messages require a 
flexible standard, such as the ‘‘net 
impression’’ approach, because a 
standard focusing only on a recipient’s 
reasonable interpretation of the subject 
line and the placement of non-
commercial content within the body of 
the message would simply give 
spammers carte blanche to evade CAN-
SPAM. e-mail messages with 
transactional or relationship content, on 
the other hand, provide content that 
Congress has identified as important to 
recipients.107 The most efficient way to 
ensure that recipients get this important 
content is to require that it be placed, in 
whole or in substantial part, at the 
beginning of the body of the message. 
Thus, the Commission declines to adopt 
criteria that would apply a ‘‘net 
impression’’ test to messages containing 
both commercial content and 
transactional or relationship content.
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108 Proposed Rule 316(a)(3).
109 That is, the message is not ‘‘goods or services 

* * * that the recipient is entitled to receive under 
the terms of a transaction that the recipient has 
previously entered into with the sender.’’ 15 U.S.C. 
7702(17)(A)(v).

110 As noted, similar modifications have been 
made in other portions of the Rule that describe 
‘‘commercial content.’’ Specifically, in the preamble 
to 316.3(a)(3), the Commission has substituted the 
phrase ‘‘the commercial advertisement or 
promotion of a commercial product or service’’ for 
the phrase ‘‘advertises or promotes a product or 
service,’’ and in 316.3(a)(3)(i), the phrase ‘‘message 
contains the commercial advertisement or 
promotion of a commercial product or service’’ is 
substituted for the phrase ‘‘advertises or promotes 
a product or service.’’

111 See, e.g., NFCU: CASRO.
112 AeA (noting, however, its request that the 

subject line of an e-mail message not be 
independently evaluated in determining the 
primary purpose of the message).

113 See, e.g., NFCU. (NFCU’s concern is addressed 
below in the section discussing the net impression 
criteria.)

114 One commenter urged that an e-mail message 
containing merely an incidental brand reference in 
the subject line not be deemed to be commercial. 
The standard set forth in the final Rule criterion 
regarding the subject line makes clear that the 
content of the subject line is evaluated from the 
perspective of a ‘‘recipient reasonably interpreting 
the subject line of the electronic mail message’’ and 
turns on whether such a recipient ‘‘would likely 
conclude that the message contains the commercial 

advertisement or promotion of a commercial 
product or service.’’

115 NFCU (expressing concern that these factors 
were sometimes beyond a sender’s control. These 
arguments are discussed in detail below).

116 DoubleClick; TrustE; ESPC.
117 See discussion of subject line criterion above; 

NPRM, 69 FR at 50095.
118 MBNA.
119 NPRM, 69 FR at 50098.
120 See discussion above of comments proposing 

that the primary purpose of an e-mail message be 
determined by evaluating the sender’s intent.

121 NPRM, 69 FR at 50096–97. But see MPAA 
(expressing the concern that relying on the 
impression of a reasonable recipient is vague and 
subjective).

3. Section 316.3(a)(3)—Criteria for e-
mail Messages That Contain Both 
Commercial Content and Content That 
Is Neither Commercial Nor 
‘‘Transactional or Relationship’’

In addition to the subject line 
criterion applicable to all dual-purpose 
messages, discussed above, the NPRM 
proposed a separate criterion to 
determine the primary purpose of a 
message that contains commercial 
content and content that is neither 
commercial nor ‘‘transactional or 
relationship’’ in nature. This criterion 
would come into play for messages with 
subject lines that likely would not 
prompt a recipient to conclude that the 
message advertises or promotes a 
product or service. In such a case, the 
primary purpose of the message still 
would be deemed to be commercial if a 
recipient reasonably interpreting the 
body of the message would likely 
conclude that the primary purpose of 
the message is to advertise or promote 
a product or service. The proposed Rule 
listed several factors illustrative of those 
relevant to this interpretation, including 
the placement of content that advertises 
or promotes a product or service at or 
near the beginning of the body of the 
message; the proportion of the message 
dedicated to such content; and how 
color, graphics, type size, and style are 
used to highlight commercial 
content.108

The following is an example of how 
the ‘‘net impression’’ criterion for the 
body of an e-mail message would be 
applied along with the separate subject 
line criterion. Consider a newsletter sent 
to consumers with whom the sender 
had no previous dealings. Because the 
newsletter is not sent pursuant to a 
subscription or similar arrangement 
whereby the recipient has agreed to 
receive such content, the message does 
not constitute transactional or 
relationship content.109 Instead, the 
primary purpose of the message would 
be determined by considering whether 
(1) ‘‘a recipient reasonably interpreting 
the subject line of the electronic mail 
message would likely conclude that the 
message contains the commercial 
advertisement or promotion of a 
commercial product or service,’’ or (2) if 
‘‘a recipient reasonably interpreting the 
body of the message would likely 
conclude that the primary purpose of 
the message is the commercial 

advertisement or promotion of a 
commercial product or service.’’

’’ o r  ( 2 )  i f  
‘‘
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132 Cliffdale Assocs. (Deception Statement), 103 
F.T.C. at 181, citing and quoting FTC v. American 
Home Products, 695 F.2d 681, 688 (3rd Cir. 1982). 
Entities subject to the final Rule may also find it 
useful to review the Commission’s Dot Com 
Disclosure Guide (available online at http://
www.ftc.gov/bcp/conline/pubs/buspubs/dotcom/) 
for guidance on the applicability of the 
Commission’s net impression standard to online 
advertising media.

133 NCL.
134 CASRO.

135 NCL.
136 NetCoalition.
137 CASRO.

138 In other contexts, such as direct mail 
marketing, the Commission has sued marketers for 
violating the FTC Act because they disguised their 
sales pitches as informational content. The 
Commission recently filed a complaint against A. 
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148 See 15 U.S.C. 7704(a)(1), which applies 
equally to ‘‘commercial electronic mail messages’’ 
and ‘‘transactional or relationship messages.’’ The 
Act’s other requirements and prohibitions are 
targeted at ‘‘commercial electronic mail messages.’’

149 See EFF; MPA; MPAA; NAA; PMA.
150 Central Hudson, 447 U.S. at 566.

151 Bd. of Trs. of State Univ. of N.Y. v. 
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161 See Courthouse; EFF; MPAA; NAA.
162 See Courthouse; MPA; NAA.
163 463 U.S. 60 (1983).
164 425 U.S. 748 (1976).

165 There are several statements in the legislative 
history expressing the intentions of members of 
Congress that CAN-SPAM not encroach on 
transactional or relationship e-mail 
communications, or on fully-protected non-
commercial speech. For example, Senator Wyden 
expressed his intent that CAN-SPAM not interfere 
‘‘with a company’s ability to use e-mail to inform 
customers of warranty information, provide account 
holders with monthly account statements, and so 
forth.’’ 149 Cong. Rec. S5208 (Apr. 10, 2003). 
Similarly, Representative Sensenbrenner stated that 
‘‘the legislation concerns only commercial and 
sexually explicit e-mail and is not intended to 
intrude on the burgeoning use of e-mail to 
communicate for political, news, personal and 
charitable purposes.’’ 149 Cong. Rec. H12193 (Nov. 
21, 2003).

166 Part II C 3 of this Statement of Basis and 
Purpose.

167 See MPA; NAA.
168 969 F.2d 111 (5th Cir. 1992).
169 672 F.2d 1136 (3rd Cir. 1982).

170 69 FR at 50101 (Aug. 13, 2004).
171 Id.

messages satisfies Central Hudson’s test 
for regulations addressing commercial 
speech.

b. The Constitutionality of the 
Commission’s Criteria 

Commenters responding to the 
Commission’s proposed criteria in the 
NPRM also argued that the 
Commission’s criteria—as opposed to 
the Act itself—were unconstitutional.161 
These commenters claimed that the 
criteria would improperly subject non-
commercial speech within e-mail 
messages to CAN-SPAM’s regulation of 
commercial e-mail messages. These 
commenters—mostly representing 
periodical publishers—typically 
requested a blanket exemption from 
CAN-SPAM for all b
(cp0bcthe Act itself029 Tr 50
(sthe l, nletmentely )Tj3200T
317 -1.1 TD
-0.0044 Tis aoat r D
(periodis deltatrestvtere-he )Tj
0 -6.6150
(sthe  e-mnal.)Tj
7.002 0 0 5.6
-19.15521630.0338 Tw
2161)Tj
9 0 080.d 15 5j
-27.7001 TD
-0.0044 Tw
( w
(Commiss beltevsaged that )Tj
is0 TD
0 Tw
(—)Tj
/F7 1 Tf
1 0 TD
(typically )Tj
-10e oi.l3 Tw
apsule
/F7 1 Tf
1 0 0 12TD
-0.0044 Tw
(s regulation of )Tj
-11.4352 -1.1 TD
on-)Tj
T*fac8.21al pubargued that4902ly s regulation of ’’ likepeecer1 1D
0excluletmentel8 0 TD
-0.the l, nletmentely 



3126 Federal Register / Vol. 70, No. 12 / Wednesday, January 19, 2005 / Rules and Regulations 

172 See 5 CFR 1320.3(c).
173 5 U.S.C. 601–612.
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181 NPRM, 69 FR at 50103–50105.

1 The Commission does not intend for these 
criteria to treat as a ‘‘commercial electronic mail 
message’’
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